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STATEMENT OF THE CASE

This case is a challenge to New Jersey’s alcoholic beverage
| aws brought by four New Jersey w ne consuners and two out - of -
state wineries. Plaintiffs’ Amended Complaint alleges that New
Jersey’s statutory scheme regulating the direct shipment of wine
di scrimnates against them in violation of the United States
Constitution’s Commerce Clause, by favoring in-state wineries
over out-of-state wineries. Plaintiffs have now brought a Mtion
for Judgment on the Pleadings, alleging that New Jersey’s laws
cannot pass muster under the Supreme Court’s recent decision in

Granholmv. Heald, 125 S.Ct. 1885 (2005). Their argunents are

wi t hout merit.

In Granholm the Suprenme Court upheld a state's right to
regul ate the sale and distribution of alcohol within its own
borders, but decl ared unconstitutional state statutes, such as
those in M chigan and New York, which contained a disparity
favoring in-state over out-of-state wineries with regard to the
ability to directly ship wine to consumers. New Jersey’s
al cohol i c beverage | aw was anmended in 2004 to elinm nate any
disparity between in-state and out-of-state wineries. It now
prohi bits direct shipnment of wi ne by both.

New Jersey’s amended direct shipping law, therefore,
satisfies all constitutional requirenents set out in Ganholm In

a tacit acknowledgment of this, Plaintiffs’ motion only vaguely
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di scusses direct shipnent. They now argue issues not pled in the
Amended Conpl aint. These unpl ed suppl enental issues obliquely
raised to the court by Plaintiffs, including the operation of
multiple retail salesroons by in-state w neries, were not
previously the basis of the New Jersey litigation, and constitute
an entirely new cause of action. Thus, they nust be dism ssed by
the court.

For these reasons, Defendant Jerry Fischer opposes
Plaintiffs’ motion and cross-moves to dismiss Plaintiffs’ Amended

Conpl aint pursuant to Fed. R G v.P. 12(b)(6), since the

substantive clains in the Anrended Conpl aint centered on the

di sparity between in-state and out-of-state w neries regarding

di rect shipping, and that disparity no |longer exists. Any unpled
suppl enental cl ains nust not be considered by the court.

In the alternative, if the court does not grant his Motion
to Dism ss, Defendant Jerry Fischer urges the court to deny
Plaintiffs’ Motion for Judgment on the Pleadings, since
Plaintiffs have not shown that they are entitled to judgnent as a
matter of law. Furthernore, their new unpl ed suppl enent al
clainms, if considered by the court, raise new factual allegations
whi ch Def endant Fischer is entitled to explore through additional

di scovery.
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STATEMENT OF FACTS AND PROCEDURAL HI STORY!

This case was filed on July 17, 2003 as a civil rights

action pursuant to 42 U.S.C. 1983, challenging the

constitutionality of the New Jersey Al coholic Beverage Contro
Act, N.J.S. A 33:1-1, et seq. Plaintiffs filed an Anrended
Conplaint on July 21, 2003. The Anended Conpl ai nt seeks
declaratory and injunctive relief, claimng that the direct
shipping provisions of New Jersey’s alcoholic beverage law are
unconstitutional. This is the sole relief sought.

Two groups of plaintiffs join in this case: (1) the
“Consumer Plaintiffs”, New Jersey residents Robert and Judy
Freeman and Meyer and Beverly Friedman, and (2) the “Winery
Plaintiffs”, Walter Hansel Winery of California and Oliver Wine
Conmpany of Indiana. The Consuner Plaintiffs conplain that sone
W nes they wish to purchase and have delivered are unavailable in
the State and they are prohibited fromordering these wi nes for
delivery from out-of-state wineries because of New Jersey’s ban

on interstate direct shipping (Conplaint, Paragraph 20).2

! Since the Statenent of Facts and Procedural History are closely
i nterwoven, they are stated together for the convenience of the
court and to avoid repetition.

°Since this is a cross-nmotion to disniss, the factual allegations
set forth in the Arended Conplaint will be accepted as true.
However, their use for purposes of this cross-notion should not
be deenmed an adm ssion by Defendant Jerry Fischer. Defendant

Fi scher specifically reserves the right to contest all facts in

| at er proceedi ngs, should his cross-notion be deni ed.
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Plaintiffs allege that New Jersey’s laws prohibiting direct

shi pmrent of wine only apply to interstate shipnment and not
intrastate shipnment of wine, thus these |laws violate the United
States Constitution’s Commerce Clause. Further, the Anended
Conplaint states that the Wnery Plaintiffs intend to ship w nes
directly to New Jersey consuners if the state |aw restrictions
agai nst interstate direct shipnments are renoved or decl ared
unconstitutional (Anended Conpl aint, Paragraph 13).3

Plaintiffs originally naned as defendants Governor Janes E
McG eevey, in his official capacity as Governor of the State of
New Jersey, Peter C. Harvey, in his official capacity as Attorney
General of the State of New Jersey and Jerry Fischer, in his
official capacity as the Director of the Division of Al coholic
Beverage Control, Departnent of Law and Public Safety.

Def endant s Governor Janes McG eevey and Attorney Ceneral
Peter C. Harvey filed a notion to dism ss on October 30, 2003.
Plaintiffs consented to the dism ssal of the Governor and
Attorney Ceneral and they were dism ssed fromthis case by court

order on Novenber 21, 2003. Defendant Jerry Fischer filed his

3 Interestingly, Plaintiffs indicate that Wnery Plaintiff Qiver
W ne Conpany, Inc., based in Indiana, intends to ship wine into
the State of New Jersey, even though it is clear that such
shipment would violate Indiana’s own laws, which prohibit all
shipping fromits wneries. See |Indiana Code Sec. 7.1-3-12.5.
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Answer on Novenber 29, 2003 and an Anended Answer on June 7,
2004. Thereafter, discovery proceeded and centered on direct
shi ppi ng i ssues, since this was the sole relief requested in the
Amended Conpl ai nt .

As the instant litigation progressed, the Suprene Court

granted certiorari in Granholmv. Heald, 541 U.S. 1062 (2004),

two consolidated cases that presented a single issue surroundi ng
the constitutionality of Iaws of M chigan and New York banni ng
the direct shipping of alcoholic beverages, based on the Comrerce
Cl ause. Thereafter, on June 7, 2004, this court ordered that the
New Jersey case be administratively term nated based on the
simlarity of this case to that being reviewed by the Suprene
Court, without prejudice to the right of the parties to nove
before the court to reopen the proceedi ngs.

Wil e the Suprene Court case was pending, the State of New
Jersey enacted legislation that rescinded the authority of New

Jersey’s in-state wineries to ship directly to consumers. See

P.L. 2004, c. 102 (July 14, 2004). This renoved any disparity in
treat ment between in-state and out-of-state wi neries, since both
are now prohibited fromshipping directly to New Jersey

consuners. Thereafter, the Suprenme Court issued its opinion in

Granholmv. Heald, 125 S. Ct. 1885 (2005).

In Granholm the Suprene Court upheld a state's right to

regul ate the sale and distribution of alcohol within its own
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borders, but decl ared unconstitutional state statutes, such as
those in M chigan and New York, which contained a disparity
favoring in-state over out-of-state wineries with regard to the
ability to directly ship wine to consuners. |d. at 1891.

Upon this court’s order, Plaintiffs filed a letter on July
14, 2005, requesting that the court reopen this matter and all ow
Plaintiffs to file a Mdtion for Judgnent on the Pl eadi ngs.
Def endant Jerry Fischer filed his response on July 26, 2005. The
court reopened the case by order dated August 3, 2005 and al | owed
Plaintiffs to file their notion. Thereafter, Plaintiffs filed a
Motion for Judgment on the Pleadings, claiming that New Jersey’s
| aws cannot pass nuster under G anhol m (Pb9).*

I n response, Defendant Jerry Fischer now cross-noves to
dismiss Plaintiffs’ Amended Complaint for failure to state a

cl ai m upon which relief can be granted. Fed. R Civ.P. 12(b)6. 1In

the alternative, Defendant urges the court to deny Plaintiffs’

Motion for Judgnent on the Pl eadings.

4 Pb refers to Plaintiffs’ brief.
Db refers to Defendant’s brief.
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ARGUNVENT
PO NT

PLAINTIFFS’ AMENDED COMPLAINT MUST BE DISMISSED
BECAUSE PLAI NTI FFS HAVE FAI LED TO STATE

A CLAI M UPON WH CH RELI EF CAN BE GRANTED AND
THEI R CAUSE OF ACTION IS NOW MOOT.

A. STANDARD OF REVI EW

Defendant Jerry Fischer cross-moves to dismiss Plaintiffs’
Amended Conplaint for failure to state a claimupon which relief
can be granted. Federal Rule of Civil Procedure 12(b)(6) governs

such notions. Rudol ph v. Adamar of New Jersey, Inc., 153

F. Supp.2d 528, 533 (D.N.J. 2001). “In considering a Rule
12(b)(6) notion, the Court may dismiss a conplaint if it appears
certain the plaintiff cannot prove any set of facts in support of

its claims which would entitle it to relief.” Muz v. Caring,

Inc., 39 F.Supp.2d 495, 500 (D.N.J. 1999), citing Ransomv.
Marrazzo, 848 F.2d 398, 401 (3d Gr. 1988).

“While all well-pled allegations are accepted as true and
reasonable inferences are drawn in the plaintiff’s favor, the
Court may dism ss a conplaint where, under any set of facts which
could be shown to be consistent with a conplaint, the plaintiff

is not entitled to relief.” Ibid., citing Gonez v. Tol edo, 446

.S. 635, 636, 100 S.Ct. 1920, 64 L.Ed.2d 572 (1980); Schrod v.

Patterson, 948 F.2d 1402, 1405 (3d Cir. 1991); Markowitz v.
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Nort heast Land Co., 906 F.2d 100, 103 (3d Gr. 1990); see also

Conley v. G bson, 355 U.S. 41, 45-46, 78 S Q. 99, 2 L.Ed.2d 80

(1957).

B. PLAINTIFFS’ AMENDED COMPLAINT DOES NOT STATE A CLAIM UPON
VWH CH RELI EF CAN BE GRANTED,

A review of Plaintiffs’ Amended Complaint evidences no claim
that can support the relief they are seeking. Plaintiffs contend
that they are seeking a declaratory judgment that New Jersey’s
| aws and regul ations as applied to shipnments of wine originating
out-of-state violate the Conmrerce C ause of the United States
Constitution. Thus, they request an injunction against the law’s
enforcenent (Anended Conplaint, Paragraph 1). In their various
“Commerce Clause Violation” counts, Plaintiffs allege that the
State of New Jersey has enacted prohibitions which prevent the
Consuner Plaintiffs from purchasing wine fromout-of-state
retailers and wineries and having it shipped to their residences
within the State of New Jersey (Anended Conpl ai nt, Paragraph 21).
Plaintiffs also state that the Wnery Plaintiffs intend to ship
wines directly to New Jersey consuners if the State | aw
restrictions against interstate direct shipnments are renoved or
decl ared unconstitutional (Amended Conpl aint, Paragraph 13).

The Amended Complaint’s request for relief similarly asks

the court to enter judgment declaring New Jersey’s statutes and
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regulations unconstitutional “as applied to preventing direct

shi pment of wine to New Jersey residents fromout-of-state
wineries and retailers as a violation of the Comerce C ause of
the United States Constitution” (Amended Complaint, Request for
Relief, Sec. A). Plaintiffs also ask the court to enter judgnent
declaring unconstitutional the State’s law and regulations
regarding permts, residency requirenents, excise taxes, and the
prohi bition of delivery fromout-of-state suppliers (Amended
Conpl aint, Request for Relief, Sec. B, C and D).

The gravamen of Plaintiffs’ Amended Complaint is their claim
that New Jersey’s statutory scheme violates the Commerce Clause
of the United States Constitution. New Jersey law, at the tine
this pleading was filed in 2003, prevented direct shipping by
out-of -state wneries, yet allowed such direct shipping by in-
state wineries. Plaintiffs have not articulated in their Amended
Conpl aint any allegation, nor any request for relief, that does
not have its origins in their theory that New Jersey |aw viol ates
t he Comrerce C ause based on a disparity between the regul ation
of in-state and out-of-state shipping. |ndeed, the discovery
conpleted thus far in this case centered only on the issue of
di rect shipment.

Subsequent to the filing of Plaintiffs’ Amended Complaint,
the State of New Jersey enacted | egislation which rescinded the

authority of in-state wineries to ship directly to consuners.
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See P.L. 2004, c. 102 (July 14, 2004)°. Thus, the allegedly
unconstitutional disparity between in-state and out-of-state
W neries with respect to direct shipnment of wine that was the
subj ect of the Anended Conplaint no | onger exists. Likew se, the
relief the Amended Conpl aint requests, judgnment that New Jersey
| aw vi ol ates the Conmmerce C ause by differentiating between the
ability of in-state and out-of-state wneries to ship to New
Jersey consuners, and an injunction prohibiting Director Fischer
fromenforcing such laws, is noot.

| ndeed, the recent Suprene Court discussion of direct

shipping in Ganholmv. Heald, 125 S. (. 1885 (2005) supports

Defendant Jerry Fischer’s Cross-Motion to Dismiss. In Granhol m
the Suprenme Court upheld a state's right to regulate the sale and
di stribution of alcohol within its own borders, but decl ared
unconstitutional state statutes which contained a disparity
favoring in-state over out-of-state wineries with regard to the
ability to directly ship wine to consuners. The New Jersey

Al cohol i c Beverage Control Act, based upon the |egislation

enacted in July 2004, has elimnated any such disparity. Thus,

°In their brief, Plaintiffs repeatedly claimthat New Jersey in-
state wineries can ship and deliver products to New Jersey
residents (Pb7). However, this right was specifically rescinded
by P.L. 2004, c. 102. N.J.A C 13:2-20.3(b), the regulatory
section which implemented in-state wineries’ shipping, now

Wi t hout statutory authority, is void and being repeal ed. See 37
N. J. R 3221 (Septenber 6, 2005).

10
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it satisfies all constitutional requirenments set out in G anholm
Consequently, Plaintiffs’ Amended Complaint must be dismissed for
failure to state a claimupon which relief can be granted.

Fed. R Giv.P. 12(Db)(86).

C. THE AMENDED COVPLAI NT IS A REQUEST FOR DECLARATORY JUDGVENT
REGARDI NG A NEW JERSEY STATUTORY PROVI SI ON THAT HAS BEEN
REPEALED AND THUS SHOULD BE DI SM SSED AS MOOT.

The 2004 | egislative change of New Jersey |aw renoving the
in-state wineries’ ability to ship, changed the very statutory
schenme regardi ng direct shipping which was the subject of the
Amended Complaint. “A request for declaratory judgment that a

statutory provision is invalid is noot if the provision has been

substantially amended or repealed.” Nextel Partners, Inc. v.

Ki ngston, 286 F.3d. 687, 693 (3d G r. 2002) (intervening
amendnents to an ordi nance that was chall enged as inconsi stent

wi th the Tel econmuni cati ons Act nooted suit). Since the statutory
section of which Plaintiffs conpl ai ned no | onger exists,

Plaintiffs’ Amended Complaint must be dismissed as moot.

11



Case 2:03-cv-03140-KSH-PS  Document 34-2  Filed 09/13/2005 Page 17 of 32

D. THE UNPLED SUPPLEMENTAL | SSUES NOW OBLI QUELY RAI SED BY
PLAI NTI FFS WERE NOT PREVI OQUSLY THE BASI S OF THE NEW
JERSEY LI TI GATI ON, CONSTI TUTE AN ENTI RELY NEW CAUSE OF
ACTI ON, AND MUST BE DI SM SSED.

Recently, perhaps in recognition that their direct shipnment
claimis no longer viable, Plaintiffs have attenpted to graft new
allegations into the litigation. Specifically, in their letter
dated July 14, 2005 and their brief in support of their Mtion
for Judgnent on the Pleadings (Pb7), Plaintiffs obliquely raise
addi ti onal broad issues, including the operation of nmultiple
sal esroons and the ability of in-state wneries to sell to
retailers w thout going through a whol esaler. These issues were
not previously the basis of the New Jersey litigation and
constitute an entirely new cause of action not originally pled in
t he Arended Conpl aint. Thus, the Anended Conpl ai nt nust be
di sm ssed.

The pl eadi ng requi renents of the Federal Rules of Cvil

Procedure require “a short and plain statement of the claim.”

Fed. R Cv.P. 8(a)(2). Yet, even in these days of notice

pl eadi ngs, a conpl aint nust give the defendant fair notice of
what the plaintiff’s claim is and the grounds upon which it

rests. Conley v. Gbson, 355 U S. 41 (1957); Swi erkiew cz v.

Sorema, N. A, 534 U S 506 (2002).

Plaintiffs’ Amended Complaint makes no factual allegations

regarding retail sales rooms or in-state wineries’ ability to

12
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sell to retailers. There are no allegations in the Arended
Conplaint that the Wnery Plaintiffs have an interest in selling
to retailers in the State of New Jersey or have made an
application for such a privil ege. Furt hernore, the Consuner
Plaintiffs have no standing to conplain regardi ng these issues.
The only factual allegations made in the Anmended Conpl aint focus
on the issue of direct shipping.

Thus, Plaintiffs’ attempt to claim unpl ed suppl enment al
causes of action regarding issues other than direct shipping
pushes the |iberal pleading standards beyond their limts. The
Third Crcuit has held that an entirely new claimfor relief
presented in a brief does not constitute an anendnent to the

pl eadings. Ml e v. Federal Reserve Bank of New York, 359 F.3d

251, 257 (3d Cr. 2004). Because these vague suppl enental issues
do not meet the pleading requirements of Rule 8(a), Plaintiffs’

Amended Conpl ai nt nust be di sm ssed.

13
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PO NT |

THE PULLNMAN ABSTENTI ON DOCTRI NE MANDATES
THAT ANY SUPPLEMENTARY ALLEGATI ONS MADE
BY PLAI NTI FFS MJUST BE DI SM SSED

The allegations in Plaintiffs’ Amended Complaint and their
request for relief center solely on their Commerce C ause
concerns regarding New Jersey’s ban on direct shipping from out-
of-state wineries compared to the State’s former statutory
perm ssion for direct shipping by in-state wineries. 1In |ight of
G anhol m and the change in New Jersey’s statute, which now denies
direct shipping privileges to in-state as well as out-of-state
wineries, New Jersey’s Alcoholic Beverage Control law clearly
passes constitutional muster and renders Plaintiffs’ cause of
action noot. See Point | above (Db7).

In recent subm ssions to the court, Plaintiffs appear to be
attenpting to insert new unpled allegations into this litigation.
However, the court should decline any consideration of these
unpl ed suppl emental issues based on the doctrine of Pull man
abstention, which takes its name from the Supreme Court’s seminal

opinion in Railroad Comm’n of Texas v. Pullman Co., 312 U S. 496

(1941) .
In Pull man, the Supreme Court held that federal courts

should not interfere when a state action may obviate a federal

14
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guestion. |Indeed, Pullnman abstention conmes into play when the
chal l enged | aw i s susceptible of a construction by state court
that would elimnate the need to reach the federal question. GIE

North v. Strand, 209 F.3d 909, 921 (6'" Cir. 2000), citing

Babbitt v. United Farm Workers Nati onal Union, 442 U.S. 289, 306

(1979).

The Pul | man anal ysis focuses on determ ni ng whet her three
"special circunstances” exist: (1) There are uncertain issues of
state law underlying the federal constitutional clainms brought in
federal court; (2) The state | aw i ssues are anenable to a state
court interpretation that would obviate the need for, or
substantially narrow, the scope of adjudication of the
constitutional clains; and (3) A federal court's erroneous
construction of state | aw would be disruptive of inportant state

policies. Chez Sez Ill Corp. v. Township of Union, 945 F.2d 628,

631 (3d Gir. 1991).

In this case, requirenments for Pull man abstention have been
met. The first two Pullman prongs turn on the existence of
unclear issues of state law and the state court’s ability to
interpret state law to obviate or narrow the scope of
constitutional clainms. Plaintiffs' Amended Conplaint is suffused
with allegations concerning New Jersey’s direct shipment laws.
However, these clains are rendered noot by G anhol m and the

statutory change. See Point | above (Db7). The unpled

15
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suppl emental clainms currently raised by Plaintiffs in their brief
(Pb8), appear to be based on areas of New Jersey law related to
issues such as the extent of in-state wineries’ privileges and
their place in the three-tier system® Defendant Jerry Fischer’s
Second Affirmative Defense states that New Jersey’s alcoholic
beverage | aw, which includes the three-tier system is
constitutional. Plaintiffs’ unpl ed vague cl ains appear to be an
attack on New Jersey’s three-tier system of alcoholic beverage
regul ation. New Jersey State courts are better able to settle

di sputes regarding the statutory neaning and authority of New
Jersey’s alcoholic beverage laws. Thus, any consideration of

t hese unpl ed suppl enental clains would neet the first two Pull man
prongs.

The third Pull man prong is invoked when a federal court's
erroneous construction of state |aw would be disruptive of
inportant state policies. The State of New Jersey has clearly
enunciated its position on direct shipnent by recently rescinding
the in-state wineries’ shipping privileges to safeguard the
State’s direct shipping ban. The Legislative statement to P.L.
2004, c. 102 (July 14, 2004) clearly emphasizes the State’s

policy to prohibit direct shipping. The statenment proclains that

®Because Defendant Fischer was not apprised of these unpled
supplemental claims until Plaintiffs’ recent submissions to the
court, he has had no opportunity for discovery on these clains
and is limited to Plaintiffs’ abbreviated description of them.
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[t]he Twenty-first Anmendnent of the Constitution

of the United States enpowers the states

to

control the sale and consunption of alcoholic

beverages wthin their boundaries in order

to

protect and pronote public safety. Upon the repeal
of Prohibition, New Jersey enacted a statutory
distribution schenme utilizing a three-tiered

system to regulate the sale and shipnent

of

al coholic beverages into the State. Recent | vy,

| nt er net and t el ephone solicitations

have

increasingly been enployed to sell alcoholic
beverages, requiring little nore than a shipping
address and a credit card. These types of sales
effectively bypass the State’s three-tier
statutory distribution system and deny consuners

the protections provided by this system

If this court mistakenly construes New Jersey’s alcoholic

beverage | aws, based on vague all egations not previously pled,

polices clearly inportant to the State of New Jersey woul d be

conprom sed. Hence, the third Pullman prong is also present in

thi s case.

Since all of the prongs have been net, an anal ysis based on

the Pull man abstenti on doctri ne nandates that this court should

decline any consideration of the unpled suppl enental

made by Plaintiffs and such clainms nust be di sm ssed.

17
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PO NT 11

PLAINTIFFS’ MOTION FOR JUDGMENT ON THE
PLEADI NGS MUST BE DENI ED BECAUSE PLAI NTI FFS
CANNOT PREVAI L AS A MATTER OF LAWON THE
CAUSES OF ACTI ON RAI SED I N THEI R AMENDED
COMPLAINT AND DEFENDANT JERRY FISCHER’S
ANSVER RAI SES VI ABLE DEFENSES.

A. STANDARD OF REVI EW
Plaintiffs have filed a notion for judgnent on the pleadi ngs

pursuant to Fed. R CGv.P. 12(c). According to this rule, such a

notion nmay be filed after the pleadings have closed. The
pl eadi ngs consist of the plaintiff's conplaint and the
defendant's answer, and are not closed until an answer is fil ed.

Fed. R Cv.P. 7(a); Poliquin v. Heckler, 597 F. Supp. 1004, 1006

(D. Me. 1984).

On a Rule 12(c) notion, the facts are to be viewed in the
light nost favorable to the nonnoving party; the facts asserted
in the nonnmoving party's pleadings will be accepted as true; and
any contradictory statenents in the novant's pl eadi ngs are deened

false. Constitution Bank v. D Marco, 815 F. Supp. 154, 157 (E. D

Pa. 1993). To prevail, the noving party nust show that there are
no genui ne issues of fact and that he is entitled to judgnent as

a matter of law Ml e v. Federal Reserve Bank of New York, 359

F.3d 251, 253 (3d Cir. 2004), citing Leaner v. Fauver, 288 F.3d

532, 535 (3d Gir. 2002).
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Judgnent on the pleadings is appropriate only when "al

mat erial allegations of fact are admtted or not controverted in
t he pl eadi ngs and only questions of law remain to be deci ded by
the district court."” 5C Charles Alan Wight & Arthur Ml er,

Federal Practice and Procedure 88 1367.

B. PLAINTIFFS’ RULE 12(c) MOTION MUST BE DENIED BECAUSE THEY

CANNOT SHOW THAT THEY ARE ENTI TLED TO JUDGVENT AS A MATTER

OF LAW

The landscape upon which to view Plaintiffs’ original cause

of action has radically changed since they filed their Anended
Conplaint in July 2003. In their Anmended Conplaint, Plaintiffs
contended that the New Jersey |law, which allowed in-state
wineries to directly ship their product to New Jersey custoners,
whi | e banni ng such direct shipments fromout-of-state w neries,
was unconstitutional. As this litigation proceeded, the Suprene
Court granted certiorari in a case that this court’s June 7, 2004
Order states “presents a legal issue identical to the one
presented in this case.” While the Supreme Court case was
pendi ng, New Jersey enacted | egislation which took away the
authority of in-state wineries to ship directly to consuners.
See P.L. 2004, c. 102 (July 14, 2004). Thi s renoved any
disparity in treatnment between in-state and out-of-state

W neries, since both are now prohibited fromshipping directly to
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New Jersey consuners. Thereafter, the Suprene Court issued its

opinion in Ganholmv. Heald, 125 S. Ct. 1885 (2005).

In Granholm the Suprene Court upheld a state's right to
regul ate the sale and distribution of alcohol within its own
borders, but declared unconstitutional state statutes which
contained a disparity favoring in-state wineries over out-of-
state wineries with regard to the ability to directly ship w ne
to consuners. The New Jersey Al coholic Beverage Control Act,
based upon the |l egislation enacted in July 2004, has elim nated
any such disparity.

In his opinion in G anholm Justice Kennedy cited with
approval the statenment that "[t]he Twenty-first Anmendnment grants
the States virtually conplete control over whether to permt
inmportation or sale of liquor and how to structure the |iquor
distribution system.” Ganholm 125 S.C. at 1905 (citations
omitted). Justice Kennedy added: “States have broad power to
regul ate lIiquor under Sec. 2 of the Twenty-first Amendnent. This
power, however, does not allow States to ban, or severely limt,
the direct shipnent of out-of-state wine while simultaneously
aut hori zing direct shipnent by in-state producers. |[If a State
chooses to allow direct shipnment of wine, it nust do so on

evenhanded terms.” G anholm 125 S.Ct. at 1907.
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In Granholm the Suprene Court specifically outlined the issue
it was deciding by declaring: “The petitions for writs of
certiorari are granted limted to the follow ng Question: Does a
State’s regulatory scheme that permits in-state wineries to
directly ship alcohol to consuners but restricts the ability of
out-of-state wineries to do so violate the dormant Conmerce
Clause in light of Sec. 2 of the 21°" Amendment?” 541 U.S. 1062
(2004); Granholm 125 S.Ct. at 1895. Furthernore, the factual
scenari o described by the Supreme Court in G anhol mfocused on
t he Federal Trade Conmi ssion report regarding internet shipping
of wine, and other information regarding shipping into the
various states in light of the Comerce Cause. It was shipping
that was decided in G anholm not multiple salesroons or sales to
retailers by wineries. Indeed, unlike the broad assertions and
sweepi ng generalizations nade by Plaintiffs in their brief in
support of their notion (Pb6), G anhol m does not stand for the
proposition that consuners and out-of-state w neries have a right
to inport, only that in-state and out-of-state w neries nust have
equal access to direct shipnment privileges.

A broader reading of the G anholmopinion is contrary to
Suprene Court doctrine. |Indeed, it has |ong been the Suprene
Court’s considered practice not to decide abstract, hypotheti cal
or contingent questions, or to decide any constitutional question

i n advance of the necessity for its decision. Al abana State
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Federation of Labor v. MAdory, 325 U S. 450, 461, 65 S. . 1384,

1389-1390, 89 L.Ed. 1725 (1945) (emphasis added). “If there is
one doctrine nore deeply rooted than any other in the process of
constitutional adjudication, it is that we ought not to pass on
guestions of constitutionality ... unless such adjudication is

unavoidable.” Spector Mtor Service v. MlLaughlin, 323 U S 101,

105, 65 S. . 152, 154, 89 L.Ed. 101 (1944); Burton v. United

States, 196 U.S. 283, 295, 25 S.O. 243, 245, 49 L.Ed. 482
(1905). The Suprene Court has al so nade clear in these cases
that this doctrine of avoidance applies to the entire federal
judiciary, not just the Suprene Court.

Mor eover, the parties thensel ves previously advised the
court that the issue in the New Jersey litigation was identica
to that before by the Supreme Court, as noted in the court’s June
7, 2004 Order. 1Indeed, the Request for Relief in Plaintiffs’
Amended Conpl ai nt and the di scovery conpleted thus far in this
matter enphasize that the litigation centers on direct shipnent.

Thus, an analysis of the current New Jersey statutes using
the standard set out in G anhol m supports Director Fischer’s
request that the Amended Conplaint be dismssed. 1In the
alternative, if the court does not grant his Mtion to D sm ss,
Defendant Jerry Fischer urges the court to deny Plaintiffs’

Motion for Judgnent on the Pleadings, since Plaintiffs have not
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shown that they are entitled to judgment as a matter of |aw. ’

Furthernore, their new unpled supplenental clainms, if considered
by the court, raise new factual allegations which Defendant

Fischer is entitled to explore through additional discovery.

C. PLAINTIFFS’ MOTION FOR JUDGMENT ON THE PLEADINGS MUST BE
DENI ED BECAUSE THERE ARE UNKNOWN FACTS SURROUNDI NG
PLAINTIFFS’ RECENTLY ASSERTED UNPLED CLAIMS AND DEFENDANT
JERRY FISCHER’S ANSWER PRESENTS VIABLE DEFENSES.

Plaintiffs broadly alleged in their July 14, 2005 letter
that, even though the legislation has Ieveled the playing field
in New Jersey with regard to shipping, the State’s laws
“discriminate against out-of-state wineries in other respects,”
wi t hout indicating what aspects of non-shipping activities are
di scrimnatory and what renmedy they are seeking. Likew se,
Plaintiffs allege in their brief in support of their notion that
New Jersey | aws di sadvant age out-of-state wineries and give in-
state wineries access to New Jersey custonmers on preferenti al
terms (Pb7). However, there is no nexus between the internet
di rect shipping clainms asserted by Plaintiffs in their Anmended
Complaint, as well as the relief sought therein, and Plaintiffs’

new y asserted unpled suppl enental issues regarding wine outlets

and di stri bution.

"Indeed, Plaintiffs acknowledge that New Jersey’s law differs
fromthe Mchigan and New York | aws struck down by the Suprene
Court in G anhol m (Pb9).
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Plaintiffs’ Amended Complaint was filed over two years ago.
Di scovery has comenced, focusing exclusively on issues related
to direct shipment. Until the filing of their letter intimating
t hese unpl ed suppl enental clainms two nonths ago, Plaintiffs
remai ned silent regarding any of these other issues. |ndeed,
Plaintiffs have still not set out the basic allegations related
to any claimother than direct shipnent. Are they claimng
unconstitutional disparity based on the Conmerce C ause with
regard to the retail outlets of New Jersey’s farm and plenary
w neries? \Wat renedy are they seeking now that direct shipping
is no longer viable? The answers to these questions remain a
nmystery, and the Anended Conpl ai nt provi des no response. See
Poi nt | above (Db7).

The new unpled issues intimated in Plaintiffs’ brief appear
to focus on retailing and whol esaling regul ation, which are
within the purview of the State’s three-tier system of
regulation. In Ganholm Justice Kennedy, witing for the
majority, noted that three-tier systens of al cohol regul ation,
such as that enacted by the State of New Jersey, are
"unquestionably legitimate." Ganholm 125 S. . at 1905. I n
t he opinion, the Court upheld a state's right to protect its
residents and watch over the way al cohol is sold and distributed

within its borders.
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Defendant Jerry Fischer’s Second Affirmative Defense states
that New Jersey’s alcoholic beverage law, which includes the
three-tier system, is constitutional. Plaintiffs’ unpled vague
claims appear to be an attack on New Jersey’s three-tier system
of al coholic beverage regulation. |f the new unpled allegations
implicit in Plaintiffs’ recent submissions are even considered by
this court, on the face of the pleadings (which is all the court
is to consider on a Rule 12(c) notion), there is evidence of
facts in dispute.

Since Plaintiffs seemto be asking for judgnent on cl ains
not properly pled, Defendant Fischer cannot know enough
information to begin to anal yze the factual issues surrounding
Plaintiffs’ claims. These factual issues are as basic as what
the clains are and who is asserting them Until discovery is
conducted as to these unpled suppl enental clains, Defendant Jerry
Fi scher continues to be denied the opportunity to interpose
addi ti onal defenses and determ ne which facts are controvert ed.

Mor eover, as an issue of enornous public inportance, this
matter is not appropriate for a notion for judgnent on the
pl eadings. See Point Il above (Dbl4). Additionally, fundanental
fairness dictates that Director Fischer nmust be apprised of the
al | egati ons agai nst himand the renedy being sought. Thus,
Director Fischer nmust have the right to new interrogatories,

suppl enent al depositions and additional econom c reports.
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Plaintiffs’ Motion for Judgment on the Pleadings cannot meet
t he heavy burden set out in Rule 12(c). If this court decides to
entertain Plaintiffs’ unpled supplenmental clains, there are
material facts still unknown. Because there are unknown facts
surrounding Plaintiffs’ recently asserted unpled clainms, and
si nce Defendant Jerry Fischer presents viable defenses,

Plaintiffs’ Motion for Judgment on the Pleadings must be denied.

RESPONSE TO CROSS- MOTI ONS TO | NTERVENE

Def endant Jerry Fischer, Director of the New Jersey D vision
of Al coholic Beverage Control, respectfully advises the court
that he does not object to the Cross-Mtions to Intervene of R&R
Mar keti ng, LLC, Fedway Associates, Inc., and Al lied Beverage
G oup, LLC. He consents to the filing of their proposed Answers
to the Anended Conplaint, as well as their proposed briefs in
Qpposition to Plaintiffs' Mtion for Judgnent on the Pl eadings
and in support of Defendant’s Cross-Motion. Defendant Jerry
Fischer is not in disagreenent with the argunents submtted by

t hese parti es.
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CONCLUSI ON
Based on the foregoing, Defendant Jerry Fischer urges that
the court deny Plaintiffs’ Motion for Judgment on the Pleadings
and grant Defendant’s Cross-Motion to Dismiss Plaintiffs’ Amended

Conpl aint with prejudice.

Respectful ly submtted,

PETER C. HARVEY
ATTORNEY GENERAL OF NEW JERSEY

By: /sl
Li sa Hi bner Tavani
Deputy Attorney Ceneral

DATED: Septenber 13, 2005
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