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ix 

STATEMENT IN SUPPORT OF ORAL ARGUMENT 

This Case tests the limits of the State’s authority to regulate the 

importation and distribution of alcohol under § 2 of the Twenty-first 

Amendment.  The United States Supreme Court recently held that § 2 

saves a state’s alcohol laws from invalidation under the dormant 

Commerce Clause if its laws have the predominant effect of protecting 

public health and safety.  Tennessee Wine & Spirits Retailers Ass’n v. 

Thomas, 588 U.S. __; 139 S. Ct. 2449 (2019).  Oral argument will assist 

this Court in deciding this significant issue in alcohol-regulation, which 

is jurisprudentially significant nationwide.   
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JURISDICTIONAL STATEMENT 

Lebamoff Enterprises, Inc., and the individual plaintiffs 

(Lebamoff’s co-owner and three Michigan wine aficionados) commenced 

this action in district court pursuant to 42 U.S.C. § 1983.  (R.1, Pet., 

Page ID #1-8.)  On September 28, 2018, the district court issued an 

opinion and order denying Defendants’ motion for summary judgment 

and granting Plaintiffs’ motion for summary judgment.  (R. 43, Op. & 

Order at 19-22, Page ID #863-866; R. 44, Judgment, Page ID #867-68.)  

The State Defendants filed a timely notice of appeal.  (R. 48, Notice of 

Appeal, Page ID # 897-99.)  Accordingly, this Court has jurisdiction 

pursuant to 28 U.S.C. § 1291. 
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STATEMENT OF ISSUES PRESENTED 

1. Under the dormant Commerce Clause, finding that a 
distinction in a state law constitutes “discrimination” 
requires a comparison of similarly situated entities.  
Michigan law requires alcohol retailers to be located in 
Michigan, requires them to buy alcohol from licensed 
wholesalers or the State, and prohibits them from importing 
alcohol.  Lebamoff wants to export alcohol to Michigan 
without being present in Michigan or obtaining its alcohol 
through the State’s alcohol distribution system.  Did the 
district court err by failing to consider whether in-state and 
out-of-state retailers are “similarly situated”? 

2. Section 2 of the Twenty-first Amendment shields a 
discriminatory law that has the predominant effect of 
protecting public health and safety from invalidation under 
the dormant Commerce Clause.  Requiring retailers to be in 
Michigan protects public health by deterring sales to minors 
and allowing regulatory inspections and illegal-alcohol 
seizures.  Requiring retailers to purchase from a wholesaler 
or the State protects the public from unsafe alcohol.  Did the 
district court err by finding that the challenged law was not 
a valid exercise of state power under § 2? 

3. In fashioning injunctive relief, a district court should not use 
its remedial powers to circumvent the legislative intent.  The 
Michigan Legislature included a severability clause in the 
Liquor Control Code and, in passing the challenged law, 
specifically removed the ability of out-of-state retailers to 
deliver to Michigan customers and bypass the three-tier 
system.  Did the district court abuse its discretion by 
extending the retailer delivery law to out-of-state entities? 
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INTRODUCTION 

This case requires the Court to examine Tennessee Wine & Spirits 

Retailers Ass’n v. Thomas,  588 U.S. __; 139 S. Ct. 2449 (2019), the 

United States Supreme Court’s recent decision addressing the interplay 

between the “dormant” Commerce Clause and § 2 of the Twenty-first 

Amendment, and apply it to dispositively different facts.  Unlike the 

Tennessee statute at issue in that case, which forbade anyone from 

receiving a retailer license who had not resided in Tennessee for two 

years, the challenged Michigan statute here concerns the actual flow of 

alcohol into the state and its distribution within its borders.  This case 

strikes at the heart of the three-tier system of alcohol distribution 

(“three-tier system”).  It asks whether out-of-state retailers can bypass 

Michigan’s three-tier system, import alcohol into the state on their own, 

and ship or deliver alcohol directly to Michigan consumers.     

The record in this case is uncontested.  For health, safety, and 

welfare reasons, Michigan’s three-tier system of alcohol distribution 

prohibits retailers from importing spirits into the state and requires 

them to purchase spirits from the State itself.  Similarly, the three-tier 

system, in almost every instance, prohibits retailers from importing 
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beer and wine into the state and requires them to purchase those 

products from licensed Michigan wholesalers.  Retailers located within 

Michigan who are subject to this strict regulatory system may ship and 

deliver alcohol to consumers.  Retailers located outside of Michigan who 

are not subject to this strict regulatory system may not.  The district 

court determined that distinction to be unconstitutional in violation of 

the dormant Commerce Clause.  But the district court’s holding was in 

error because it failed to consider whether in-state and out-of-state 

retailers are similarly situated for purposes of finding discrimination 

under the dormant Commerce Clause.  They are not.  Here, an Indiana 

retailer wants to operate and compete outside of Michigan’s three-tier 

highly regulated system, gaining privileges that Michigan retailers 

lack.   

The district court also erred because requiring retail 

establishments to be physically present is a permissible exercise of 

State power under § 2 of the Twenty-first Amendment.  As was noted by 

the Tennessee Wine court, a physical presence requirement allows the 

State to undertake an inspection regime necessary to protect the health 

and safety of the public.  Likewise, requiring retailers to purchase 
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alcohol from a licensed wholesaler is a critical part of the public-safety 

function of a liquor control state.  Granholm v. Heald, 544 U.S. 460, 489 

(2005) (quoting North Dakota v. United States, 495 U.S. 423, 447 (1990) 

(Scalia, J., concurring)).  This Court should reverse the district court 

and remand with instructions to grant summary judgment to the State 

Defendants.   

In fashioning its remedy for Plaintiffs, the district court created a 

gaping hole in Michigan’s regulatory system by expanding retailer-

delivery privileges to out-of-state retailers, thus permitting the Indiana 

retailer to avoid Michigan’s three-tier system, and allowing the free flow 

of all types of alcohol into the state outside of its strict regulatory 

scheme.  This holding was also in error because the district court failed 

to adopt the Michigan Legislature’s sevability clause (“If any provision 

of this act is found to be unconstitutional . . . the offending provision 

shall be severed and shall not affect the remaining portions of the act.”  

Mich. Comp. Laws § 436.1925(2)) and disregarded the impact expansion 

would have on Michigan’s regulatory system.   
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STATEMENT OF THE CASE 

A. Michigan’s Alcohol-Regulatory System 

1. Michigan’s three-tiered system of alcohol 
distribution requires alcohol sold at retail to be 
obtained from a licensed wholesaler or the State 
itself.   

The Michigan Liquor Control Code (Code) and the MLCC’s 

administrative rules pervasively control the importation and 

distribution of intoxicating liquors in Michigan.  Like many states, 

Michigan controls the sale of alcohol within its borders through a three-

tier system of licensed suppliers, wholesalers, see Mich. Comp. Laws  

§ 436.1113(8), and retailers, see Mich. Comp. Laws § 436.1111(6).  

Retailers selling alcohol to consumers located in Michigan must 

purchase that alcohol from the State or from a State-licensed 

wholesaler in almost all instances.  Mich. Comp. Laws §§ 436.1203(1); 

436.1901(1), (3), (4), (6).    

The Code divides retail licenses into two categories: (1) licenses 

allowing sale of alcoholic beverages for consumption off the licensed 

premises (off-premises); and (2) licenses allowing sale of alcoholic 

beverages for consumption on the licensed premises (on-premises).   

(R. 34-2, Hagan Aff., ¶ 3, Page ID #455-56.)  This case specifically 
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involves off-premises retail sales.  As of March 2018, Michigan had 

issued licenses to approximately 16,444 retailers to sell alcohol for off-

premises consumption.  (R. 34-3, Wendt Aff., ¶ 7, Page ID # 478.)  A 

retail liquor license in Michigan attaches to a certain location—the 

licensed premises—which must be in Michigan.   

Licensed off-premises retailers may sell beer, wine, and “mixed 

spirit drink,” see Mich. Comp. Laws § 436.1109(7), to consumers that 

the retailers have purchased from licensed wholesalers.  See Mich. 

Comp. Laws §§ 436.1113(8); 436.1901(6).  Those wholesalers, in turn, 

purchase the beer, wine, and mixed spirit drink from licensed suppliers 

or manufacturers, importing the beverages into Michigan as necessary.  

Mich. Comp. Laws §§ 436.1403, 436.1305, 436.1307.   

Consumers also obtain distilled spirits (hard liquor) from licensed 

retailers, but off-premises retailers purchase spirits directly and 

exclusively from the State of Michigan.  The MLCC uses “authorized 

distribution agents” to distribute spirits products and serves as the 

importer and initial purchaser of spirits for sale, use, distribution in 

Michigan.  Mich. Comp. Laws §§ 436.1203(7), 436.1205(1). 

      Case: 18-2199     Document: 24-1     Filed: 10/03/2019     Page: 18



8 

In late 2016, the Michigan Legislature amended § 203 of the Code, 

Mich. Comp. Laws § 436.1203, in four relevant ways.1  First, the 

amendment permitted certain MLCC-licensed retailers to deliver wine 

to Michigan consumers through a common carrier, Mich. Comp. Laws  

§ 436.1203(3).  Second, the amendment authorized certain MLCC-

licensed retailers to use their own employees to deliver spirits to 

Michigan consumers, Mich. Comp. Laws § 436.1203(14).  (This 

authority already applied to deliveries of beer and wine.  Mich. Comp. 

Laws § 436.1203(12)).  Third, the amendment allowed certain MLCC-

licensed retailers to deliver wine, beer, and spirits to Michigan 

consumers through MLCC-licensed “third-party facilitators.”  Mich. 

Comp. Laws § 436.1203(15)-(16).  Fourth, the amendment closed a gap 

in the three-tier system by eliminating permission for out-of-state 

retailers (who are not licensed by the MLCC and do not obtain their 

products from Michigan wholesalers) to use their own employees to 

deliver beer and wine to Michigan consumers that has not moved 

through the three-tier system.2    

 
1 Senate Bill 1088, which became 2016 PA 520. 
2 See Mich. Comp. Laws § 436.1203(11) (1998) (current version Mich. 
Comp. Laws § 436.1203 (2017)).  

      Case: 18-2199     Document: 24-1     Filed: 10/03/2019     Page: 19



9 

Plaintiffs-Appellees, Lebamoff Enterprises, Inc. (the corporate 

owner of retail liquor stores in Indiana); Joseph Doust (Lebamoff’s co-

owner, general manager, and a self-proclaimed “wine merchant”); and 

three Michigan wine aficionados (Jack Stride, Jack Schultz, and 

Richard Donovan) sued the State thereafter, alleging in their Complaint 

that allowing only retailers within Michigan’s three-tier system to 

deliver alcohol to Michigan consumers violates the dormant aspect of 

the Commerce Clause of the United States Constitution.  (R. 5, Am. 

Compl., ¶¶ 3-4, 13-20, Page ID #19-22.)  Lebamoff does not hold a 

Michigan retailer license and does not want to operate within 

Michigan’s three-tier system or purchase its wine from a licensed 

Michigan wholesaler.  (R. 34-9, Doust Dep., pp. 8, 20-21 Page ID # 601, 

613-14; R. 5, at ¶¶ 15-16, Page ID #21.)  Plaintiffs Lebamoff Enterprises 

and Doust also alleged that the challenged statute deprived them of the 

privileges and immunities accorded to Michigan citizens. (R. 5, ¶¶ 21-

28, Page ID #22-23.)  Although the Complaint focused on wine because 

of Plaintiffs’ specific interests, their challenge applies equally to beer 

and spirits.   
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In the proceedings below, Plaintiffs-Appellees did not dispute any 

evidence presented concerning Michigan’s alcohol-regulatory system or 

its benefits to the public health, safety, and welfare. 

2. The undisputed evidence shows that the three-
tier system helps protect citizens from the 
extreme social harm caused by alcohol.   

The uncontested record below shows that Michigan’s three-tier 

alcoholic beverage distribution system was created to avoid the extreme 

social harm caused by the pre-Prohibition alcohol market.  Pamela 

Erickson, a former Executive Director of the Oregon Liquor Control 

Commission and expert on alcohol policy, observed that before 

Prohibition, large national manufacturers owned the “saloons,” which 

were almost the exclusive sellers of alcohol in communities nationwide.  

(R. 34-4, Erickson Aff., ¶ 9, Page ID #497-98.)  These manufacturers 

pushed the retailer “saloons” to aggressively sell their product.  (Id.)  

This vertically integrated system—the “Tied House”—meant that the 

local retailers were controlled by an absentee owner who was primarily 

interested in extracting profits by whatever means possible.  (Id.)  

Erickson described this system as one of the most significant problems 

with pre-Prohibition alcohol distribution.  (Id.)  The pre-Prohibition 
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distribution structure led to major problems with public intoxication, 

violence, addiction, and family ruination.  (Id.)  These extensive 

negative societal effects led to the drastic step of implementing 

Prohibition.  (Id.)   

When Prohibition ended after ratification of the Twenty-first 

Amendment, States gained authority to reestablish a new, regulated 

alcohol market and did so with a view toward combatting the societal 

dangers of excessive alcohol consumption.  (Id. at ¶ 7, Page ID #495.)  

Like many states, Michigan implemented a three-tier system, 

separating the supplier, wholesaler, and retailer tiers, Mich. Comp. 

Laws §§ 436.1305, 436.1403, 436.1603, 436.1607.  This system protects 

the public from the Tied House, (R. 34-4, ¶ 10, Page ID #498-500), and 

is critical to the State’s ability to regulate alcohol importation and 

distribution, according to MLCC Enforcement Division regional 

manager Mary Anne Donley.  (R. 34-5, Donley Aff., ¶ 9, Page ID # 515.  

See also R. 34-7, ¶ 6, Page ID #535.) 

Despite the post-Prohibition restructuring of the alcohol 

distribution system, excessive alcohol use causes 88,000 deaths in the 

United States annually.  (R. 34-4, Erickson Aff., ¶ 7, Page ID #495.)  It 
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also accounts for 1 of 10 deaths among work-age adults.  (Id.)  In 2010, 

excessive alcohol use cost the U.S. economy $249 billion.  (Id.)   

3. Michigan’s alcohol regulatory system is 
specifically designed to protect the public health, 
safety, and welfare.   

As explained by Sara Weber, Director of the MLCC Licensing’s 

Division, the three-tier system “enable[s] the State of Michigan to 

protect the health, safety, and welfare of citizens through the careful 

control and regulation of intoxicating liquors.”  (R. 34-7, Weber Aff., ¶ 6, 

Page ID #535.)  Licensed retailers in Michigan are subject to a rigorous 

regulatory scheme.  (R. 34-7, ¶ 8, Page ID #536-37.)  The MLCC 

employs a comprehensive review and screening process for retail-license 

applicants and considers several factors in determining whether to 

license a particular retail location, including the applicant’s 

management experience, its general business reputation and moral 

character, and the opinions of local residents, government, and law 

enforcement.  (Id.); see also Mich. Admin. Code, R. 436.1105(2)(a)-(g).  

The comprehensive screening of all liquor-license applicants requires 

significant time, personnel, and resources of the MLCC and often 

involves using local Michigan enforcement agencies such as police 

      Case: 18-2199     Document: 24-1     Filed: 10/03/2019     Page: 23



13 

departments, sheriffs’ departments, health departments, and others.  

(R. 34-7, ¶ 9, Page ID #537.)  The premises of the retailer-applicant are 

inspected during the application review process.  (R. 34-5, ¶ 6, Page ID 

#514.)  On average, it takes the MLCC about 2-3 months from its 

receipt of an application for an off-premises retailer license to 

investigate and approve a new licensee.  (R. 34-7, ¶ 9, Page ID #537.)   

In addition, once licensed, retailers have a continuing obligation to 

allow inspection of their records and to make the licensed premises 

available for inspection by MLCC investigators or local law 

enforcement.  (Id. at ¶ 11, Page ID #537-38); see also Mich. Comp. Laws  

§ 436.1217; Mich. Admin. Code, R. 436.1027.  Tom Hagan, director of 

the MLCC Enforcement Division, explains that the MLCC devotes 

significant resources to monitoring licensee compliance with Michigan’s 

liquor laws.   (R. 34-2, Hagan Aff., at ¶ 20, Page ID #464-66.)  In fact, in 

2016, the MLCC pursued 2,247 violation cases against licensees to 

administrative hearings.  (Id. at ¶ 21, Page ID #466.)  A vital part of 

licensee monitoring consists of on-site interviews with retail-licensee 

employees.  (Id. at ¶ 10, Page ID #459.)  MLCC investigators also visit 

retail licensees to conduct “decoy” operations involving minors who, 
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under Enforcement Division supervision, attempt to purchase alcohol.  

(Id. at ¶ 20, Page ID #464-66.)   

Michigan’s licensing and regulation scheme would not work 

without the assistance and cooperation of local law enforcement 

agencies, which have a “special duty” to enforce the Code and rules.  (Id. 

at ¶ 23, Page ID #466-67, citing Mich. Comp. Laws § 436.1201(4); R. 34-

7, ¶ 11, Page ID #537-38.)  Local law enforcement agencies routinely 

help the MLCC conduct criminal background checks and on-site 

inspections; they also conduct hundreds of decoy “stings” each year in 

their respective jurisdictions at licensed Michigan retailer premises.   

(R. 34-2, ¶¶ 24-26, Page ID #467-68.)  In the five years before the close 

of discovery, local law enforcement agencies conducted 1,661 of the 

3,125 sting operations involving retail-licensee sales to minors.  (Id. at  

¶ 26, Page ID #468.)  And 24% of all citations against licensees for 

violations of the Code in 2016 involved local law enforcement agencies.  

(Id. at ¶ 21, Page ID #466.)   

Significantly, during inspections of licensed retail premises, 

Commission investigators or local law enforcement officers can seize 

evidence of violations, such as alcohol that is adulterated, dangerous to 
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the public health, or otherwise violates Michigan law.  See Mich. Comp. 

Laws § 436.1217; Mich. Admin. Code, R. 436.1027.  

Countries without a three-tier system have had periodic problems 

with unsafe products.  (R. 34-4, ¶ 21, Page ID #508-09.)  One study on 

fake alcohol reported injuries and deaths from many countries, 

including China, the Czech Republic, Russia, and the United Kingdom.  

(Id.)  In particular, Mexico recently experienced a rash of tainted 

alcohol products being sold in tourist areas, which resulted in the death 

of at least one U.S. citizen.  (Id.)   

In contrast, under Michigan’s three-tier system, alcohol sold in a 

retail store can be traced back to the licensed wholesaler from whom it 

was obtained and ultimately from the manufacturer of that product.  

(Id.)  The Commission can detect counterfeit and illegal alcohol at the 

retail level if the licensed retailer cannot produce the paperwork 

showing from which wholesaler it purchased the alcohol.  (Id.)  Tainted 

alcohol can be traced from the manufacturer, through the wholesaler, 

and to every retail store where it is sold.  The result is a very safe 

system.  (Id.)  
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 But if out-of-state retailers are permitted to sell alcoholic 

beverages that they did not purchase from Michigan wholesalers or the 

State of Michigan, the product-safety function a wholesaler provides is 

lost.  (Id.)  The Commission cannot enforce removal of adulterated or 

dangerous products from retailer shelves if the retailer’s premises (and, 

thus, the retailer’s alcohol) is not in the State and subject to inspection.  

Nor can it help effectuate a recall of a product if it does not know the 

product has been shipped or delivered into this state.  (Id.)   

Michigan also encourages temperance and orderly markets by 

setting minimum prices for spirits sold by the Commission, Mich. Comp. 

Laws § 436.1229(1), and by regulating wholesalers and manufacturers.  

Wholesalers must “post and hold” the prices at which they sell wine to 

retailers for a certain period, Mich. Admin. Code, R. 436.1726.  Julie 

Wendt, Director of the MLCC’s Executive Services Division, noted in 

her unopposed affidavit that the “post and hold” rules prevent 

wholesalers from discriminating among retailers and prevent quantity 

discounts.  (R. 34-3 at ¶ 24, Page ID #488-89.)  Every product sold must 

be posted after approval by the MLCC.  Michigan also prohibits both 

wholesalers and manufacturers from offering volume discounts.  Mich. 
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Comp. Laws § 436.1609a(5); Mich. Admin. Code, R. 436.1625(5), 

436.1726(4).  Wendt stated that allowing consumers to obtain wines for 

lower prices than in-state retailers pay would frustrate the rule’s 

purpose of promoting temperance by not over-stimulating consumption.  

(R. 34-3 at ¶ 24, Page ID #488-89.)  Further, a “cash law” prohibits 

wholesalers from selling and retailers from buying alcohol on credit.  (R. 

33-2, Kaminski Aff., ¶ 5, Page ID #379-80.); Mich. Comp. Laws § 

436.2013.  This encourages orderly markets by ensuring that retailers 

are operating a viable business and, thus, are not tempted to violate the 

law in order to increase profits.  It also combats potential “aid and 

assistance” from wholesalers giving credit to favored retailers in 

exchange for the retailer agreeing to sell only that wholesaler’s 

products.  These market stabilizing regulations would not apply to an 

out-of-state retailer like Lebamoff who will not buy products through 

Michigan’s three-tier system. 

The undisputed evidence in this case also shows that allowing out-

of-state retailers to deliver to Michigan consumers can increase illegal 

sales to minors.  Erickson opined that retailers delivering alcohol 

outside their own states have less incentive to control alcohol sales by 
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not selling to minors.  (R. 34-4 at ¶ 8, Page ID #496-97.)  Her opinion is 

expressly supported by Lebamoff’s co-owner in this case, who admitted 

that Lebamoff would not use the same stringent training to avoid 

selling to minors out-of-state that it uses for sales within Indiana.   

(R. 34-9, at p. 41, Page ID #634.)  Notably, even Lebamoff’s “stringent” 

training had resulted in 12 citations for furnishing alcohol to minors 

and another two citations for allowing a minor to loiter at the time of 

discovery in this case.  (Id. at p. 47, Attach. A; Page ID #640, 651-681.)  

Michigan’s difficulties regulating the comparatively small volume 

of direct shipments of wine to consumers by out-of-state wineries 

further demonstrates the importance of in-state retailer presence for 

both inspection purposes and to limit sales to minors.  (R. 34-5, ¶¶ 14-

15, Page ID #517-18.)  Michigan permits certain wineries to obtain “direct 

shipper” licenses and, as an exception to the three-tier system, directly 

ship limited amounts of wine to consumers.  Mich. Comp. Laws  

§ 436.1203(4)(h) (allowing direct shipment of not more than 1,500 9-liter 

cases or 13,500 liters of wine total per calendar year).  Not long ago, the 

MLCC increased its direct-shipment enforcement efforts after receiving 

complaints about illegal shipments.  Even though granted specific 
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appropriations to fund these efforts, the MLCC’s direct-shipper 

enforcement team, comprised primarily of five investigators and four 

supervisors (who have other responsibilities as well), monitors the 1,203 

licensed direct shippers of wine nationwide and unlicensed alcohol sellers 

(including over 9,000 other United States wineries) to ensure they are not 

illegally shipping alcohol into Michigan.  (R. 34-5, at ¶¶ 13-20, Page ID  

# 517-21.) 

As a result of the team’s efforts, since 2015, over 220 cease-and-

desist letters have been sent to unlicensed wineries shipping into 

Michigan (and that number has grown to over 350 since the close of 

discovery).  Between 2015 and March 2018, 198 violation complaints 

were issued against licensed direct-shipper wineries.  (Id. at ¶ 17, Page 

ID #519.)  During that same time period, the MLCC had issued 175 

violation warning notices to direct-shipper licensees for shipping 

violations including labeling, packaging, invoicing, and delivery 

matters.  (Id.) 

The direct-shipper enforcement team has also conducted 

controlled-buy operations using minors to purchase wine from licensed 

direct shippers.  (Id. at ¶ 18, Page ID #519-20.)  In 2015, the team 
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conducted 24 controlled-buy operations, and on eight occasions minors 

were able to purchase wine and have it delivered.  (Id.)  Four of those 

sales were by out-of-state direct shippers.  (Id.)  In 2017, the team 

conducted 53 controlled-buy operations involving out-of-state licensed 

direct shippers, and on 19 occasions minors were able to purchase wine 

and have it delivered.  (Id.)  None of the three in-state licensed direct 

shippers tested during 2017 sold or delivered wine to minors.  (Id.)   

Of course, the 1,203 licensed direct shippers represent less than one 

percent of the 388,000 nationwide alcohol retailers that, if Plaintiffs 

prevail, could be permitted to directly deliver alcohol to Michigan 

consumers.  (R. 34-3, ¶ 16, Page ID #483-84.)   

As further analyzed below, MLCC officials agree that no State, 

including Michigan, has the staff or capability to thoroughly investigate 

even a fraction of the nationwide retailers that may want to directly 

deliver alcoholic beverages to Michigan consumers.  (Id.; R. 34-2, ¶¶ 30-

33, Page ID #469-71; R. 34-4, ¶¶ 17-19, Page ID #504-6; R. 34-5, ¶ 21, 

Page ID #521-22; R. 34-7, ¶ 13, Page ID #538-39.)  Plaintiffs did not 

contest the MLCC’s judgment. 
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B. Proceedings Below 

After discovery, the parties filed cross motions for summary 

judgment.  The State Defendants argued that “discrimination” for 

purposes of the dormant Commerce Clause did not exist in this case 

because Lebamoff is not similarly situated to a licensed, in-state 

retailer.  (R. 34, Def’s Br. in Support of Mtn. for Summ. J, pp. 24-25, 

Page ID #429-30.)  The State Defendants also argued that the retailer-

delivery statute was a valid exercise of state power under § 2 of the 

Twenty-first Amendment because in-state presence was an “inherent 

part of the three-tier system,” the standard this Court had articulated 

in Byrd v. Tennessee Wine & Spirits Retailers Ass’n., 883 F.3d 608 (6th 

Cir. 2018).  R. 34, p. at 18-28, Page ID #423-433.   

Without addressing whether out-of-state retailers are similarly 

situated with in-state retailers, the district court granted summary 

judgment to Plaintiffs on their dormant Commerce Clause claim, 

holding that Michigan’s retailer delivery statute discriminates against 

out-of-state retailers.  (R. 43, Op. & Order, p. 7-8, Page ID #851-52.)  

The district court also failed to recognize that permitting retailer 

deliveries does not exempt any alcohol sale from the three-tier 
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distribution system and opined that Michigan had “departed from a 

hermetically-sealed three-tier system when it chose to permit its wine 

retailers to join the digital marketplace.”  (Id. at p. 9, Page ID #853.)  

The district court also held that the statute was not a valid exercise of 

the State’s authority under § 2 of the Twenty-first Amendment because 

the State could not “demonstrate that permitting in-state retailers to 

ship directly to consumers while denying out-of-state retailers the right 

to do so is inherent to its three-tier system.”  (Id. at p. 13, Page ID 

#857.)  Without considering the intent of the Legislature to sever any 

section of the Code found unconstitutional, Mich. Comp. Laws  

§ 436.1925(2), or evaluating the disruption to Michigan’s three-tier 

system that its remedy could cause, the Court then enjoined the State 

“from enforcing provisions of Mich. Comp. Laws §§ 436.1607 and 

436.1203 to preclude out-of-state retailers of wine from shipping 

through interstate commerce to Michigan.”  (Id. at p. 21, Page ID #865.) 

STANDARD OF REVIEW 

This Court reviews de novo the district court’s grant of summary 

judgment.  Odle v. Decatur Cnty., Tenn., 421 F.3d 386, 389 (6th Cir. 

2005).  Summary judgment is appropriate when “the movant shows that 
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there is no genuine dispute as to any material fact and the movant is 

entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  This 

Court “must view all the facts and the inferences drawn therefrom in 

the light most favorable to the nonmoving party.”  Cummings v. City of 

Akron, 418 F.3d 676, 682 (6th Cir. 2005) (internal quotations and 

citation omitted).  After the moving party has satisfied its burden, the 

burden shifts to the non-moving party to set forth “specific facts 

showing that there is a genuine issue for trial.”  Matsushita Elec. Indus. 

Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (citation omitted). 

SUMMARY OF ARGUMENT 

The district court’s decision to collapse Michigan’s three-tier 

system of alcohol distribution and grant out-of-state retailers privileges 

that not even in-state retailers enjoy rests on three fundamental legal 

errors and cannot be reconciled with the Supreme Court’s recent 

decision in Tennessee Wine.  First, the district court failed to consider 

the threshold question in determining whether a distinction in a state 

law constitutes “discrimination” under the dormant Commerce 

Clause—whether an out-of-state retailer such as Lebamoff is similarly 

situated to Michigan retailers.  See Gen. Motors Corp. v. Tracy, 519 U.S. 
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278, 298–300 (1997) (stating that “any notion of discrimination assumes 

a comparison of substantially similar entities”).  Michigan’s retail liquor 

market consists of persons who are licensed as retailers by MLCC, who 

obtain all spirits (hard liquor) from the MLCC and beer and wine from 

licensed Michigan wholesalers, and who cannot import alcohol into the 

State.  Lebamoff does not hold a Michigan license or obtain alcohol 

through either channel.  And it intends to export alcohol into Michigan.  

It seeks to do something that no Michigan retailer is permitted to do.  

Lebamoff is not in “competition” with in-state retailers and, therefore, is 

not “similarly situated” with them, preventing any finding of 

discrimination under the dormant Commerce Clause. 

Second, the district court’s decision is inconsistent with Tennessee 

Wine because Michigan’s in-state presence requirement for retail 

establishments has the predominant effect of protecting public health 

and safety.  Tennessee Wine, 139 S. Ct. at 2474.  This Court has already 

opined that requiring retailers to be in the state is permissible.  Byrd, 

883 F.3d at 623 n. 8.  The Supreme Court did not conclude otherwise, 

specifically recognizing inspections and license-revocation authority as 

important tools to protect public health and safety.  Tennessee Wine, 
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139 S. Ct. at 2475.  The undisputed factual record below conclusively 

established that implementing both tools requires in-state presence.  No 

state has the ability to inspect even a fraction of the 388,000 alcohol 

retailers nationwide, and the State cannot depend on out-of-state law 

enforcement to enforce Michigan law.  Plaintiffs here did not contest 

any of the State’s evidence concerning the important health, welfare, 

and safety interests served by the challenged statute. 

Third, even assuming arguendo that the retailer-delivery statute 

is invalid, the district court abused its discretion because it used its 

remedial powers to extend the law to out-of-state retailers despite the 

clear intent of the Michigan Legislature not to do so.  Not only did the  

Legislature include a severability clause in the Liquor Control Code, 

but when it enacted the retailer-delivery statute it specifically removed 

a former provision of law that allowed alcohol to enter the state without 

passing through the three-tier system.  The remedy fashioned by the 

district court cannot be reconciled with the clear intent of the Michigan 

Legislature and its commitment to the three-tier system.  See, e.g., 

Heckler v. Mathews, 465 U.S. 728, 739 n. 5 (1984) (stating that a district 

court should not use its remedial powers to circumvent the intent of the 
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legislature).  As such, the district court abused its discretion when it 

expanded Michigan’s retailer-delivery statute instead of severing the 

unconstitutional provision from the rest of the law. 
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ARGUMENT 

The Commerce Clause both expressly grants Congress the power 

to regulate commerce among the several states, see U.S. Const. art. I,  

§ 8, cl. 3, and implicitly limits the states’ power to discriminate against 

interstate commerce.  See Tennessee Wine, 139 S. Ct. 2459 (citing New 

Energy Co. of Ind. v. Limbach, 486 U.S. 269, 273 (1988)).  The 

Commerce Clause “encompasses an implicit or ‘dormant’ limitation on 

the authority of the States to enact legislation affecting interstate 

commerce.”  The dormant Commerce Clause typically applies when a 

state attempts to regulate or control economic conduct wholly outside 

its borders with the goal of protecting in-state economic interests from 

out-of-state competitors.  See New Energy, 486 U.S. at 273–74 (citing 

cases).  “[I]n all but the narrowest circumstances, state laws violate the 

Commerce Clause if they mandate ‘differential treatment of in-state 

and out-of-state economic interests that benefits the former and 

burdens the latter.’”  Granholm, 544 U.S. at 472 (quotation omitted). 

Recently, the United States Supreme Court provided further 

analysis of State alcohol regulation under the Commerce Clause in 

Tennessee Wine.  There, the Court applied a two-step analysis to review 
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Tennessee’s durational-residency requirement.  The first step, just as in 

any dormant Commerce Clause case, was to ask whether the challenged 

regulation discriminated against out-of-state goods or nonresident 

economic actors for purposes of the dormant Commerce Clause.  

Tennessee Wine, 139 S. Ct. at 2461-62.  Because that was the case there, 

the Court proceeded to the second step, making a “different inquiry” 

than in a usual dormant Commerce Clause case.  Id. at 2474.  Because 

the challenged statute in Tennessee Wine concerned alcohol regulation, 

the Court asked whether the statute was a valid exercise of State power 

under § 2 of the Twenty-first Amendment that “can be justified as a 

public health or safety measure or on some other legitimate 

nonprotectionist ground.”  Id.  Section 2 shields only laws that have the 

predominant effect of protecting public health and safety.  Id.  The 

Court found no such rationale for the Tennessee residency requirement 

at issue.   

Unlike Tennessee, Michigan’s system does not discriminate based 

on residency.  Moreover, this case presents the threshold issue not 

raised in Tennesee Wine that the distinction drawn in Michigan’s 

retailer-delivery law is not “discrimination” for purposes of a dormant 
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Commerce Clause analysis because Michigan retailers are not similarly 

situated to out-of-state retailers.  Rather than seeking equal access to 

the Michigan market, Lebamoff asks this Court to give it an advantage 

over Michigan retailers by allowing it to have alcohol imported into 

Michigan on its own and avoid purchasing its alcohol from the State or 

a licensed wholesaler.  Since the in-state and out-of-state retail entities 

are not similarly situated, the challenged distinction does not constitute 

“discrimination.”   

Even if the Court concludes that in-state retailers and out-of-state 

retailers are similarly situated, Michigan’s statute is still valid under 

Tennessee Wine.  For public health and safety reasons, Michigan 

requires its retailers to get their alcohol through the three-tier system 

and be physically present in the state before the sale or delivery of 

alcohol can occur.  This is a fundamental requirement of any three-tier 

system, and no evidence in this case disputes the public health and 

safety reasons for it.  Thus, Michigan’s retailer-delivery statute has the 

predominant effect of protecting public health and safety and, therefore, 

under Tennessee Wine, it would still fall well within the scope of 

Michigan’s power under the Twenty-first Amendment. 
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I. Out-of-state retailers and in-state retailers within the 
three-tier system are not “similarly situated” for 
constitutional purposes.     

Plaintiffs-Appellees contend that the statute discriminates against 

out-of-state wine retailers because they are barred from delivering wine 

to Michigan customers.  (R. 5, ¶¶ 13-20, Page ID #21-22.)  The district 

court agreed, holding that the retailer-delivery statute “explicitly denies 

out-of-state retailers a privilege available to their in-state competitors.”  

(R. 43, Op. & Order, p. 8, Page ID #852.)  But before a Court considers 

whether a state law violates the dormant Commerce Clause, it must 

first consider the threshold question of whether the in- and out-of-state 

entities are “similarly situated” for constitutional purposes.  Only then 

can the Court determine that the distinction drawn in the state law 

constitutes “discrimination.”  In this case, the district court erred by 

failing to consider this threshold inquiry.    

“‘[A] statute impermissibly discriminates only when it 

discriminates between two similarly situated in-state and out-of-state 

interests.’”  Wal-Mart Stores, Inc. v. Texas Alcoholic Beverage Comm., 

935 F.3d 362, 376 (5th Cir. 2019) (quoting Allstate Ins. Co. v Abbott, 495 

F.3d 151, 163 (5th Cir. 2007), and citing Exxon Corp. v. Maryland, 437 
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U.S. 117 (1978)) (emphasis added).  “[A]ny notion of discrimination 

assumes a comparison of substantially similar entities.”  Tracy, 519 

U.S. at 298–300.  Different treatment does not constitute discrimination 

unless the those being treated differently are, for relevant purposes, 

similarly situated.  See Camps Newfound/Owatonna, Inc. v. Town of 

Harrison, Me, 520 U.S. 564, 601-02 (1997) (Scalia, J., dissenting) (citing 

Tracy, 519 U.S. at 298-299).  Persons are similarly situated when “they 

are alike in all relevant aspects.”  Startzell v. City of Philadelphia, 533 

F.3d 183, 203 (3rd Cir. 2009) (equal protection case).  For purposes of 

dormant Commerce Clause analysis, to be considered similarly 

situated, the supposedly favored and disfavored entities must compete 

within a single market.  See Tracy, 519 U.S. at 300.   

Thus, before the district court found the challenged statute 

facially discriminatory, it should have examined whether the different 

treatment of out-of-state and in-state retailers under the challenged 

statute constitutes discrimination.  In short, it does not.  Licensed in-

state retailers who obtain alcohol from licensed in-state wholesalers or 

from the State of Michigan are not similarly situated with unlicensed 

out-of-state entities who do not receive their alcohol from licensed 
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Michigan wholesalers or from the State of Michigan.  Under Michigan’s 

retailer-delivery statute, only licensed retailers who have received their 

products according to Michigan law, meaning from licensed wholesalers 

or from the State of Michigan, can sell and deliver alcoholic beverages 

to Michigan customers.3   

To be in competition with licensed retailers in Michigan, a 

retailer’s establishment must (1) be physically located in Michigan;  

(2) have a retailer license; and (3) obtain its alcohol from a licensed 

wholesaler or from the State of Michigan.  Lebamoff fulfills none of 

these requirements.4  This Court should follow the Fifth Circuit’s 

opinion rejecting the idea that licensed in-state retailers are 

“competitors” with unlicensed out-of-state retailers: 

[The out-of-state retailer] is not similarly situated to Texas 
retailers and cannot make a logical argument of 
discrimination. The illogic is shown by the fact that the 
remedy being sought in this case—allowing out-of-state 
retailers to ship anywhere in Texas because local retailers 

 
3 Michigan law makes no distinction among owners of retail 
establishments based on the owner’s state of residency.  In fact, 
Michigan has issued over 1,800 retail licenses to entities that are 
incorporated and headquartered in other states.  (R. 34-3, at ¶ 8, Page 
ID #478.) 
4 Even if Michigan permitted Lebamoff to purchase alcohol from its 
wholesalers or from the State itself, those products could not be 
exported to Indiana.  See Ind. Code §§ 7.1-3-14-4(a), 7.1-5-11-1.5.   
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can deliver within their counties—would grant out-of-state 
retailers dramatically greater rights than Texas ones.   
[Wine Country Gift Baskets v. Steen, 612 F.2d 809, 820 (5th 
Cir. 2010).] 

Likewise, permitting out-of-state retailers to deliver to Michigan 

consumers would grant them dramatically greater rights than Michigan 

retailers.  In such a system, out-of-state retailers could displace the 

State as the exclusive importer of spirits into Michigan and skip the 

wholesaler tier completely for beer and wine.  Out-of-state retailers are 

not bound by regulations that help stabilize Michigan’s liquor market 

and promote temperance, such as the pricing regulations, the 

prohibition on volume discounts, and the requirement that wholesalers 

post wine prices and hold those prices upon approval by the MLCC.   

 Similarly, the lead opinion in Brooks v. Vasser, 462 F.3d 341, 352 

(4th Cir. 2006), opined that “an argument that compares the status of 

an in-state retailer with an out-of-state retailer—or that compares the 

status of any other in-state entity under the three-tier system with its 

out-of-state counterpart—is nothing different than an argument 

challenging the three-tier system itself.”  Since a State can require 

alcohol to pass through its three-tier system, a retailer that does not 

obtain its alcohol through a licensed wholesaler is not in “competition” 
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with a retailer that does.  As such, the two entities are not “similarly 

situated” for purposes of the Commerce Clause.   

Because licensed retailers and unlicensed retailers from other 

states serve different markets, eliminating the “burden” imposed on 

out-of-state retailers by Michigan’s retailer-delivery statute “would not 

serve the Commerce Clause’s fundamental objective of preserving a 

national market for competition undisturbed by preferential advantages 

conferred by a State upon its residents or resident competitors.”  Tracy, 

519 U.S. at 299.  Despite recognizing the importance of the three-tier 

system, the district court’s holding incorrectly gives preferential 

advantages to out-of-state retailers that do not have to follow 

Michigan’s Liquor Control Code or have the alcohol they sell within this 

state pass through its three-tier system.  The Constitution does not 

require Michigan to face the Hobson’s choice of hobbling its retail 

licensees either by not allowing them to deliver alcohol to consumers or 

by forcing them to “compete” at a disadvantage against unregulated 

out-of-state interests.  Because the in-state retailers are not similarly 

situated to out-of-state retailers, it is not necessary to determine 
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whether the statute is valid under § 2 of the Twenty-first Amendment, 

See Tennessee Wine, 139 S. Ct. at 2472.   

II. Michigan’s retailer-delivery statute is a valid exercise of 
the State’s power under the Twenty-first Amendment.   

Even if this Court concludes that in-state and out-of-state 

retailers are similarly situated for constitutional purposes and that 

Michigan’s retailer-delivery statute discriminates against out-of-state 

retailers within the meaning of the dormant Commerce Clause, the 

district court still erred in granting summary judgment to Plaintiffs 

because limiting delivery privileges to retailers located within the State 

and, thus, who have received their products as permitted through 

Michigan’s three-tiered system, is a valid exercise of the State’s 

authority under § 2 of the Twenty-first Amendment. 

A. Michigan’s retailer-delivery statute differs from 
Tennessee’s retailer-residency requirement in a 
dispositive way. 

Before applying the Tennessee Wine analysis to this case, it bears 

repeating that the challenged restriction here is not the same as the 

challenged restriction in Tennessee Wine.  There, the state restricted 

licensure based on the state of residency of applicants.  The Court 
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properly concluded that the residency restriction had no relationship to 

the flow of alcohol in the state or public health and safety.  But here, 

the challenged regulation—that only those retail establishments located 

in Michigan that have received alcohol in accordance with Michigan law 

may deliver it to consumers—directly concerns the flow of alcohol into 

Michigan and the public health and safety.  In Michigan, once any 

person or entity obtains a retail license, the licensee is free to purchase 

alcohol from a wholesaler or the State and to deliver that alcohol to 

Michigan consumers.  All retailers are treated the same regardless of 

the state of residency of their owners.  Critically different from 

Tennessee Wine, nothing in Michigan’s Liquor Control Code creates a 

barrier for out-of-state companies or persons to obtain a retailer license 

as long as the licensed premises (and therefore the alcohol being sold to 

consumers) is located in Michigan.  

B. Tennessee Wine permits a state to protect its citizens 
against the health and safety risks alcohol poses.  

In Tennessee Wine, the Supreme Court stated that § 2 ratifies a 

State’s power to “pursue their legitimate interests in regulating the 

health and safety risks posed by the alcohol trade.”  Id. at 2472 
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(quotation omitted).  The Fifth Circuit, in Wal-Mart Stores, recently 

said that the Tennessee Wine Court “clarified the standard for 

evaluating a discriminatory alcohol-related regulation, charging courts 

to ‘ask whether the challenged [discriminatory] requirement can be 

justified as a public health or safety measure or on some other 

legitimate nonprotectionist ground.”  935 F.3d at 369 (quoting 

Tennessee Wine, 139 S. Ct. at 2474).  The Fifth Circuit noted that this 

new standard “has teeth.  ‘[M]ere speculation’ or ‘unsupported 

assertions’ of fact are insufficient to validate an otherwise 

discriminatory law.”  Id.  If the “‘predominant effect’ of the 

discriminatory law is protectionism and not ‘the protection of public 

health or safety,’ the law is not shielded by § 2.”  Id. at 369-370 (quoting 

Tennessee Wine, 139 S. Ct. at 2474).  The uncontroverted evidence here 

shows that the challenged law predominately protects public health and 

safety. 

      Case: 18-2199     Document: 24-1     Filed: 10/03/2019     Page: 48



38 

1. This Court has already held that requiring 
physical presence of a retailer is a valid exercise 
of State power under § 2 of the Twenty-first 
Amendment. 

A fundamental feature of a three-tier system is that a retailer be 

physically present in the state where it sells alcohol.  This Court has 

already recognized that “requiring wholesalers and retailers to be in the 

state is permissible.”  Byrd, 883 F.3d at 623 n 8 (citing Cooper v. Texas 

Alcoholic Beverage Comm’n, 820 F.3d 730, 743 (5th Cir. 2016)).  In 

affirming Byrd, the Supreme Court suggested that such an elementary 

requirement has the predominant effect of protecting public health and 

safety.  Specifically, the Court stated that “since the [retailers’] stores at 

issue are physically located within the State,” the State can “monitor 

the stores’ operations through on-site inspections, audits, and the like. . 

. .  Should the State conclude that a retailer has ‘failed to comply with 

state law,’ it may revoke its operating license. . . .   This ‘provides strong 

incentives not to sell alcohol’ in a way that threatens public health and 

safety.”  Tennessee Wine, 139 S. Ct. at 2475 (internal citations omitted).  
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2. Requiring physical presence facilitates the 
State’s ability to “monitor the stores’ operations 
through on-site inspections, audits, and the like.” 

Uncontroverted evidence in this case shows that the “on-site 

inspections, audits, and the like” noted by the Supreme Court in 

Tennessee Wine serve a critical public safety function.  Retailer-

applicants are required to undergo an on-site inspection during the 

application process.  Once a license is issued, every retail licensee is 

required to make its licensed premises available for inspection by 

MLCC investigators or local law enforcement officials.  See Mich. Comp. 

Laws § 436.1217; Mich. Admin. Code, R. 436.1027; (R. 34-3, Wendt Aff., 

¶ 13, Page ID #481-2.).  The Code also expressly provides the MLCC the 

opportunity to inspect alcohol at the licensed wholesaler’s premises 

before it is delivered to a retailer, further protecting the public from 

illegal alcohol.  Subject to limited exceptions, Mich. Comp. Laws  

§ 436.1204(3) requires a wholesaler to make beer, wine, and mixed 

spirit drink delivered to its premises “available for inspection by the 

[C]omission for at least 24 hours before the wholesaler delivers [the 

product] to a retailer.”   

      Case: 18-2199     Document: 24-1     Filed: 10/03/2019     Page: 50



40 

In 2016, MLCC staff members conducted 18,039 on-site physical 

inspections and related contacts at retail establishments for licensing 

and enforcement purposes.  (R. 34-2, Hagan Aff. ¶ 9, Page ID #458-59.)  

Such on-site inspections “routinely uncover evidence of violations of the 

Code and administrative rules.”  (Id. ¶ 10, Page ID #459.)  On-site 

review of financial information can uncover money-laundering 

operations and other financial crimes.  (Id.)  It can also lead to the 

detection of the sale of controlled substances on the licensed premises.  

(Id. at ¶ 20, Page ID #464-66.)  Moreover, on-site inspections and “sting” 

operations undertaken by MLCC investigators and local law 

enforcement can detect and prevent the sale of alcohol to underaged 

persons.  (Id.)  In the five years before the end of discovery in this case, 

there had been 3,125 violations for sales to minors uncovered by sting 

operations involving a minor decoy.  (R. 34-3, ¶ 13, Page ID #481-82.)  

The assistance of local law enforcement agencies is vital to effectively 

regulating Michigan’s retail license market.  (R. 34-2, ¶ 30, Page ID 

#469.)  For instance, over half of successful sting operations to detect 

and prevent the sale of alcohol to minors were conducted by local law 

enforcement.  (R. 34-3, ¶ 13, Page ID #481-82.)  Moreover, out-of-state 
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entities such as Lebamoff would be allowed to deliver alcohol without 

complying with Michigan’s stringent server-training laws. See Mich. 

Comp. Laws § 436.1906; Mich. Admin. Code, R. 436.1060.  For example, 

a retailer whose employees deliver alcohol must undergo MLCC-

approved server training.  See Mich. Comp. Laws §§ 436.1203(12)(c), 

(14)(c). 

None of the tools Michigan relies upon to enforce its laws are 

available if it is required to allow out-of-state retailers to deliver 

alcohol.  Under the district court opinion, all of the approximately 

388,000 alcohol retailers in the United States could begin selling alcohol 

over the internet, exporting that alcohol to Michigan, and avoiding the 

three-tier system.  The district court did not give adequate attention to 

the State’s concern that it cannot regulate a nationwide market on its 

own, opining that the State could “tighten” regulations or charge out-of-

state retailers higher application fees (which would seem to be unlawful 

based on the district court’s dormant Commerce Clause holding).   

(R. 34, p. 15, Page ID # 859.)  But this view is at odds with the district 

court’s holding that exempts out-of-state retailers from the three-tier 

system.  If a retailer like Lebamoff does not have to go through 
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Michigan’s three-tier system, then it does not matter how “tight” the 

rules under that system are.   

Of course, no state could ever efficiently and effectively regulate 

388,000 nationwide alcohol retailers, no matter how “tight” their 

regulations are.  As a result, on-site inspections that are necessary to 

detect and prevent the sale of alcohol to minors would not take place, 

illegal or adulterated alcohol would not be seized, and important server-

training requirements would not be met.  Nor would the MLCC be able 

to rely on out-of-state local law enforcement or out-of-state liquor 

authorities to uphold Michigan laws.  (R. 34-3, ¶ 15, Page ID #483.)  

Indeed, a holding that out-of-state law enforcement and liquor 

regulators must enforce Michigan law would be the kind of 

extraterritorial law that the Supreme Court struck down in Healy v. 

The Beer Inst., Inc., 491 US. 324, 336-37 (1989).   

Simply put, a three-tier system cannot exist if retailers are not 

physically present in the state and subject to the inspection regime 

highlighted by the Supreme Court in Tennessee Wine.  The practical 

effect of the district court’s ruling would allow unregulated shipments of 

alcohol to flood into Michigan in clear contradiction of the State’s 
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authority to control the flow of alcohol in its borders under § 2 of the 

Twenty-first Amendment.        

3. The State can revoke a retailer’s license to sell 
alcohol and seize all alcohol in its possession if it 
is physically present in the state. 

Tennessee Wine also recognized that a State can ensure the health 

and safety of its citizens by revoking the license of a retailer that does 

not comply with State law.  Tennessee Wine, 139 S. Ct. at 2475.  A 

Michigan retailer that violates Michigan law can have its license 

revoked and all alcoholic liquor in its possession seized by the MLCC.  

Mich. Comp. Laws § 436.1907.  For example, quite recently, in June 

2019, MLCC investigators visited the premises of a licensee and 

discovered that, although licensed to manufacture wine, the licensee 

was not doing so and was, instead, selling wine in its tasting room that 

it had received from another entity.  Greenbush Brewing Co. v. 

Michigan Liquor Control Comm’n, No. 1:19-cv-536 (W.D. Mich. Sept. 16, 

2019) (provided as Attachment 1).  The MLCC was able to immediately 

seize and impound the illegal product on-site.  Id.   

Those remedies are not available against 388,000 nationwide 

retailers, including Lebamoff.  Michigan cannot revoke an out-of-state 
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retailer’s license to sell alcohol in another state where it presumably 

makes the majority of its sales.  Moreover, Michigan cannot seize 

alcohol from an out-of-state retailer—even if that alcohol is deemed to 

be dangerous, adulterated, or not approved for sale in Michigan.  In 

fact, any attempt by Michigan to enforce its own laws outside its 

territory would run afoul of the Supreme Court’s extraterritorial 

jurisprudence.  See Healy, 491 U.S. at 336-37 (holding that a state law 

requiring out-of-state shippers to affirm their posted prices in 

Connecticut were no higher than prices posted in bordering state had 

an impermissible extraterritorial effect).  Michigan cannot rely on 

another state (like Indiana) to revoke its own retailer’s license for that 

retailer’s violation of Michigan’s law.  (R. 34-7, ¶ 15, Page ID # 539.)  

Likewise, Michigan could not depend on any Federal licensing remedy 

against an out-of-state retailer.  (Id.)  Unlike direct shipping wineries, 

which have a Federal permit, retailers like Lebamoff are not licensed by 

the federal government.  (Id.)  Thus, they are not subject to federal 

oversight.   

Under the Twenty-first Amendment Enforcement Act of 2000,  

27 U.S.C. § 122a, Michigan has “the power to sue wineries in federal 
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court to enjoin violations of state law.”  Granholm, 544 U.S. at 492.  

This limits the state to seeking piecemeal enforcement of its law 

through individual requests for injunctive relief in Federal Court.  

While a Court could enjoin future shipments, such an injunction would 

not preclude a retailer from continuing to do business in its own state.  

Such a limited remedy does not provide the same strong incentives to 

follow state law as the loss of a liquor license.  Rather, the small risk of 

detection within a sea of potentially hundreds of thousands of retailers 

would pale in comparison to the rewards of selling alcohol in a manner 

contrary to Michigan law in order to gain an advantage over in-state 

retailers who have to follow the law or risk losing their license 

altogether.  This is particularly true of the sale of alcohol, a product 

highly desirable to minors.   In fact, the State Defendants were not able 

to find a single published case where a State used this Act to enforce its 

shipping laws. 

The threat of revocation also “‘provides strong incentives not to 

sell alcohol’ in a way that threatens public health and safety.”  

Tennessee Wine, 139 S. Ct. at 2475 (quoting Granholm, 544 U.S. at 490).  

Plaintiff Doust’s own testimony proves that this is the case.  Lebamoff 
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is in Indiana and has a strong incentive not to sell alcohol in Indiana in 

a way that threatens public health and safety.  Doust testified that 

Indiana requires salespersons to take an online course and that 

Lebamoff goes above and beyond those requirements by conducting 

“continuing education training” by in-house staff.  (R. 34-9, at p. 12, 

Page ID # 605.)  This is consistent with the Supreme Court’s 

expectation that being subject to license revocation gives a retailer a 

strong incentive to follow the law.  But if Lebamoff can deliver alcohol 

to Michigan, the MLCC would not have the authority to revoke its 

existing license to operate.  Thus, the incentive to follow the law is 

weaker, as evidenced by Doust’s admission that he would not require 

individuals who deliver wine to Michigan to fulfill the same stringent 

training that goes above and beyond Indiana’s requirements.  (Id. at  

p. 41, Page ID #634.)   

Requiring a retailer to be physically present “‘provides strong 

incentives not to sell alcohol’ in a way that threatens public health and 

safety.”  Accordingly, it is a permissible exercise of State power under  

§ 2 of the Twenty-first Amendment.   
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C. Requiring retailers to purchase alcohol from a 
licensed Michigan wholesaler or the State of Michigan 
has the predominant effect of protecting public health 
and safety. 

The district court’s decision to except out-of-state retailers from 

the requirement to purchase alcohol from licensed wholesalers or the 

State itself was erroneous because requiring retailers to get their 

alcohol through licensed wholesalers is a key tool relied upon by liquor 

control states to protect public health and safety.  The Supreme Court 

has recognized that a state may “require that all liquor sold for use in 

the State be purchased from a licensed in-state wholesaler.”  Granholm, 

544 U.S. at 489 (quoting North Dakota, 495 U.S. at 447 (Scalia, J., 

concurring)).  Requiring alcohol sold at retail to be obtained from a 

licensed wholesaler or the State of Michigan serves two critical public 

safety functions: (1) to ensure that the alcoholic beverages consumed by 

citizens do not put the public at risk, e.g.,  counterfeit or adulterated 

alcohol; and (2) to identify the location of products in case of a recall.   

(R. 34-3, ¶ 19, Page ID #485-86.)  

Serious public health risks, including incidents of death, from 

consumption of fake alcohol have occurred across the globe.  (R. 34-4,  

¶ 21, Page ID # 508-10.)  For example, in 2017 Mexico experienced a 
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rash of tainted alcohol products sold in tourist areas that killed at least 

one U.S. citizen and injured others.  Id.  Since the conclusion of 

discovery in this case, at least 10 U.S. citizens have died in the 

Dominican Republic, possibly due to tainted alcohol obtained from hotel 

minibars.5  And recently the State of Israel Ministry of Health issued a 

press release warning the public that counterfeit liquor bottles had been 

found for sale in supermarkets across the country.6   

Michigan’s primary defense against these products ending up in 

consumers’ hands is the three-tier system.  In Michigan’s system, the 

wholesaler tracks all products and can quickly identify any products 

that were manufactured in an unsafe manner and where those products 

were distributed.  (Id.)  In addition, inspections conducted by MLCC 

investigators and local law enforcement can detect adulterated or 

misbranded spirits or liquor purchased by retailers from unauthorized 

 
5 Madeline Holcombe, et al, FBI Assisting Dominican Republic 
authorities by looking at minibar toxicology samples of US tourists who 
died, CNN.com (June 19, 2019), available at 
https://www.cnn.com/2019/06/19/us/dominican-republic-fbi-
toxicology/index.html (accessed September 19, 2019). 
6 State of Israel Ministry of Health, Alcoholic Beverages Found to be 
Counterfeit, issued August 15, 2019, available at 
https://www.health.gov.il/English/News_and_Events/Spokespersons_Me
ssages/Pages/15082019_3.aspx (accessed September 19, 2019). 
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sources.  (R. 34-2, ¶ 20, Page ID #464-66.)  Specifically, if investigators 

find a suspicious bottle of alcohol, they will ask the retailer for a record 

of which wholesaler it purchased the alcohol from.  That record can be 

checked against the record of a licensed wholesaler.  Michigan law 

requires the retailer to provide that information to the MLCC, and the 

retailer’s license could be suspended or revoked if it fails to do so.  But if 

out-of-state retailers are permitted to sell alcohol that they did not 

purchase from Michigan wholesalers, this product-safety function is 

lost.  (R. 34-4, ¶ 21, Page ID #508-10.)   

There are thousands of alcohol products available over the 

internet, and without requiring a product to be approved by the MLCC 

and enter the state through a licensed wholesaler, there is little ability 

to determine the authenticity of that product.  (Id.)  Some products—

like powdered alcohol, alcohol infused with stimulants, or marijuana-

infused alcohol—have been determined to be too dangerous to sell in 

Michigan.  See, e.g., Mich. Comp. Laws § 436.1914b.  For instance, the 

MLCC banned alcohol-infused energy drinks after nine college students 

in Washington were taken to the emergency room after drinking a 
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highly-caffeinated alcoholic energy drink.7  But those bans are not 

nationwide, so a retailer from a State that allows these dangerous 

products would be allowed to ship them into Michigan.  The MLCC 

cannot stop the importation of a product if it does not know the product 

has been shipped and delivered into the state.  (R. 34-4, ¶ 21, Page ID 

#508-10.)  

Allowing out-of-state retailers to ship alcohol would also hinder 

the MLCC’s consumer protection role.  Under the current three-tier 

system, the MLCC can track any alcohol sold at retail.  So, if alcohol is 

later determined to be dangerous or defective, the MLCC can determine 

which retailers obtained that alcohol from either a wholesaler or the 

manufacturer itself.  In any event, the MLCC can act quickly to recall 

the product, get it off Michigan retail shelves, and inform the public of 

the dangers of the product.  But this system requires that the MLCC 

have knowledge of and control over alcoholic products imported into 

Michigan.  (R. 34-5, ¶ 21, Page ID #521-24.)  As noted in Mary Anne 

 
7 See MLCC Alcohol Energy Drinks Administrative Order, issued 
November 4, 2010, available at 
https://www.michigan.gov/documents/dleg/Alcohol_Energy_Drink_Orde
r_11_4_2010_337769_7.pdf (accessed October 1, 2019). 
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Donley’s unopposed affidavit, the MLCC would not be able to help 

protect Michigan customers from tainted alcohol that is not ordinarily 

available in Michigan but has been delivered by out-of-state retailers.  

(Id.)  The ability to get dangerous products off of retailer shelves 

necessarily depends on in-state presence. 

Requiring alcohol sold at retail to be obtained from a licensed 

wholesaler or the State itself has a predominant effect of protecting the 

health and safety of Michigan citizens.    

D. Requiring retailers to be in the state has the 
predominant effect of curtailing the sale of alcohol to 
minors.   

Michigan’s experience with licensed direct-shipping wineries 

shows that out-of-state entities are more likely to sell wine to minors 

than in-state counterparts.  (R. 34-4, ¶¶ 13-16, Page ID #501-04; R. 34-

5, ¶ 18, Page ID #519-20.)  In 2017, over one-third of the licensed out-of-

state direct shippers tested sold and shipped wine to minors, while none 

of the licensed Michigan direct shippers tested during these controlled-

buy operations sold or delivered wine to minors. (R. 34-5, ¶ 18, Page ID 

#519-20.)  At the same time, out of 16,444 licensed in-state retailers, 

there were only 1,504 citations for selling alcohol to minors.  Id.  In 

      Case: 18-2199     Document: 24-1     Filed: 10/03/2019     Page: 62



52 

other words, in 2017, minors were able to successfully purchase wine at 

a much higher rate from an out-of-state licensed winery than they were 

able to purchase alcohol from a licensed Michigan retailer.  And under 

the plain terms of the district court’s ruling, Michigan would have to 

allow out-of-state retailers to deliver beer and spirits—products that are 

much more desirable to minors.   

Michigan’s experience is consistent with a 2015 study by The Hill 

Group, involving a series of 26 controlled buys involving interstate 

shipments.  (R. 34-4, ¶ 15, Page ID #503.)  The study found an 

extremely low level of compliance.  (Id.)  For example, only 1 of 15 

unlicensed sellers refused to ship wine to a Michigan consumer; none of 

the deliveries had the appropriate labeling on the delivered package; 

and individuals under the age of 21 were able to order, purchase, and 

receive shipments of alcohol.  (Id.)  Another study conducted by Rebecca 

Williams and Kurt Ribisl of the University of North Carolina concluded 

that “[a]ge verification procedures used by Internet alcohol vendors do 

not adequately prevent online sales to minors.” (Id. at ¶ 16, Page ID 

#503-04.) 
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Plaintiffs did not refute the evidence presented to the district 

court, and that evidence demonstrates that minors will have more 

access to alcohol if out-of-state retailers like Lebamoff can deliver 

alcohol into Michigan.  Michigan’s interest in keeping alcohol out of the 

hands of children is the strongest possible public health and safety 

concern.  And limiting retail sales and delivery to retailers located 

within the state gives the state the best possible chance of detecting and 

preventing those sales.  Since the predominant effect of the law is to 

protect public health and safety, not protectionism, is it a valid exercise 

of state power under § 2.  See Tennessee Wine, 139 S. Ct. at 2474. 

III. The district court’s remedy circumvents the Michigan 
Legislature’s intent that the retailer-delivery provision be 
severed from the Code and substantially disrupts the 
statutory scheme.       

A. Standard of Review 

This Court reviews the terms of an injunction issued by the 

district court for an abuse of discretion.  United States v. Szoka, 260 

F.3d 516, 521 (6th Cir. 2001).  The district court abuses its discretion if 

it “applies the wrong legal standard, misapplies the correct legal 

standard, or relies on clearly erroneous findings of fact.”  Id. 
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B. Analysis 

The district court committed a fundamental error when it failed to 

consider whether its remedy was consistent with the Legislature’s 

intent.  In fashioning injunctive relief, a district court generally has the 

discretion to “either declare [the statute] a nullity and order that its 

benefits not extend to the class that the legislature intended to benefit, 

or it may extend the coverage of the statute to include those who are 

aggrieved by the exclusion.”  Cherry Hill Vineyards, LLC v. Lilly, 553 

F.3d 423, 435 (6th Cir. 2008) (quoting Califano v. Westcott, 443 U.S. 76, 

89 (1979)).  While this Court has noted that extension is the generally 

preferred course, a district court “should not, of course, ‘use its remedial 

powers to circumvent the intent of the legislature[.]’”  Heckler v. 

Mathews, 465 U.S. 728, 739 n. 5 (1984) (quoting Califano, 443 U.S. at 

94 (Powell, J., concurring in part and dissenting in part)).  The Court 

should “‘measure the intensity of commitment to the residual policy and 

consider the degree of potential disruption of the statutory scheme that 

would occur by extension as opposed to abrogation.’” Id. (quoting Welsh 

v. United States, 398 U.S. 333, 365 (1970) (Harlan, J., concurring in the 

result)). 
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The district court in this case enjoined the State “from enforcing 

its retailer-delivery statute to preclude out-of-state retailers of wine 

from shipping though interstate commerce to Michigan customers.”    

(R. 43, p. 21, Page ID #865.)  But the Court failed to even consider, let 

alone harmonize, the intent of the Legislature, nor did it perform any 

analysis of the facts weighing against extension.  Its decision cannot 

survive scrutiny in that light.  The Liquor Control Code states that “If 

any provision of this act is found to be unconstitutional . . . the 

offending provision shall be severed and shall not affect the remaining 

portions of the act.”  Mich. Comp. Laws § 436.1925(2).  In other words, 

unlike in Cherry Hill, the clear intent of the Michigan Legislature 

would be to sever the entire retailer-delivery provision from the rest of 

the Michigan Liquor Control Code.  The severability clause indicates 

that the Legislature would prefer no retailer delivery if the alternative 

is opening Michigan to unregulated shipments by any of the 388,000 

nationwide alcohol retailers.   

This preference is further demonstrated by the fact that the 

former version of the statute allowed retailers from other states with 

similar licenses to deliver beer and wine to Michigan consumers using 
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their own employees.  Mich. Comp. Laws § 436.1203(11) (1998) (current 

version Mich. Comp. Laws § 436.1203 (2017)).  But the Legislature 

closed that gap in the three-tier system in the relevant statutory 

amendments by repealing the authority of any out-of-state retailer to 

deliver alcohol.  In other words, the Legislature specifically chose not to 

allow out-of-state retailers to deliver wine and beer to Michigan 

consumers.  This change also reflects the Legislature’s commitment to 

the three-tier system, the policy underlying the regulation.   

Not only can the district court’s decision to extend the retailer-

delivery statute to out-of-state retailers not be reconciled with the 

Legislature’s intent, the district court failed to consider the degree of 

disruption to the system of alcohol distribution that extending delivery 

to out-of-state retailers will have.  Among other things, extension will 

require extensive new legislation and extensive new monetary and 

personnel resources to meet license demand.  Thus, the district court 

abused its discretion by fashioning a remedy that disregards this 

disruption and “circumvent[s] the legislature's intent,” Cherry Hill, 553 

F.3d at 435.  Accordingly, the district court’s remedy should be 

reversed. 
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CONCLUSION AND RELIEF REQUESTED 

The district court erred by failing to consider that in-state and 

out-of-state retailers are not “similarly situated” for constitutional 

purposes.  In-state and out-of-state retailers are not in “competition” in 

Michigan and, therefore, Michigan’s retailer delivery statute does not 

discriminate against out-of-state interests.   

But even if it did, the district court also erred because requiring 

retailers to be physically present is a permissible exercise of State 

power under § 2 of the Twenty-first Amendment.  This Court should 

reverse the district court and remand with instructions to grant 

summary judgment to the State Defendants.   

Alternatively, if this Court does find that Michigan law violates 

the dormant Commerce Clause, then the proper remedy is that set forth 

by the Michigan Legislature—to sever the offending provision.  The 

district court abused its discretion in failing to consider the plain intent 

of the Legislature to sever this provision and its decision should be 

reversed. 
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