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CRAWFORD v. WASHINGTON 

124 S. Ct. 1354 (2004)

(opinion has been edited and some citations omitted)

Justice Scalia delivered the opinion of the Court

Petitioner Michael Crawford stabbed a man who allegedly tried to rape his wife, Sylvia.  At his

trial, the State played for the jury Sylvia's tape-recorded statement to the police describing the

stabbing, even though he had no opportunity for cross-examination. The Washington Supreme Court

upheld petitioner's conviction after determining that Sylvia's statement was reliable. The question

presented is whether this procedure complied with the Sixth Amendment's guarantee that, "[i]n all

criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses

against him."

I

On August 5, 1999, Kenneth Lee was stabbed at his apartment.  Police arrested petitioner later

that night.  After giving petitioner and his wife Miranda warnings, detectives[***6] interrogated

each of them twice.  Petitioner eventually confessed that he and Sylvia had gone in search of Lee

[**185] because he was upset over an earlier incident in which Lee had tried to rape her.  The two

had found Lee at his apartment, and a fight ensued in which Lee was stabbed in the torso and

petitioner's hand was cut.

Petitioner gave the following account of the fight: 

"Q. Okay.  Did you ever see anything in [Lee's] hands?

"A. I think so, but I'm not positive.

"Q. Okay, when you think so, what do you mean by that?

"A. I coulda swore I seen him goin' for somethin' before, right before everything

happened.  He was like reachin', fiddlin' around down here and stuff . . . and I just

. . . I don't know, I think, this is just a possibility, but I think, I think that he pulled

somethin' out and I grabbed for it and that's how I got cut . . . but I'm not positive.

I, I, my mind goes blank when things like this happen.  I mean, I just, I remember

things wrong, I remember things that just doesn't, don't make sense to me later."

App. 155 (punctuation added). 

Sylvia generally corroborated petitioner's story about the events leading up to the fight, but her

account of the fight itself was arguably different--particularly with respect to whether Lee had drawn

a weapon before petitioner assaulted him: 

"Q. Did Kenny do anything to fight back from this assault?

"A. (pausing) I know he reached into his pocket . . . or somethin' . . . I don't know

what.
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"Q. After he was stabbed?

  "A. He saw Michael coming up.  He lifted his hand . . . his chest open, he might

[have] went to go strike his hand out or something and then (inaudible).

"Q. Okay, you, you gotta speak up.

"A. Okay, he lifted his hand over his head maybe to strike Michael's hand down

or something and then he put his hands in his . . . put his right hand in his right

pocket . . . took a step back . . . Michael proceeded to stab him . . . then his hands

were like . . . how do you explain this . . . open arms . . . with his hands open and

he fell down . . . and we ran (describing subject holding hands open, palms toward

assailant).

"Q. Okay, when he's standing there with his open hands, you're talking about

Kenny, correct?

"A. Yeah, after, after the fact, yes.

   "Q. Did you see anything in his hands at that point?

"A. (pausing) um um (no)." Id., at 137 (punctuation added). 

The State charged petitioner with assault and attempted murder.  At trial, he claimed self-

defense. Sylvia did not testify because of the state marital privilege...  In Washington, this privilege

does not extend to a spouse's out-of-court statements admissible under a hearsay exception, so the

State sought to introduce Sylvia's tape-recorded statements to the police as evidence that the

stabbing was not in self-defense. Noting that Sylvia had admitted she led petitioner to Lee's

apartment and thus had facilitated the assault, the State invoked the hearsay exception for statements

against penal interest, Wash. Rule Evid. 804(b)(3) (2003).

Petitioner countered that, state law notwithstanding, admitting the evidence would violate his

federal constitutional right to be "confronted with the witnesses against him." According to our

description of that right in Ohio v. Roberts, 448 U.S. 56 (1980), it does not bar admission of an

unavailable witness's statement against a criminal defendant if the statement bears "adequate 'indicia

of reliability.'" To meet that test, evidence must either fall within a "firmly rooted hearsay

exception" or bear "particularized guarantees of trustworthiness."  The trial court here admitted the

statement on the latter ground, offering several reasons why it was trustworthy: Sylvia was not

shifting blame but rather corroborating her husband's story that he acted in self-defense or "justified

reprisal"; she had direct knowledge as an eyewitness; she was describing recent events; and she was

being questioned by a "neutral" law enforcement officer.  The prosecution played the tape for the

jury and relied on it in closing, arguing that it was "damning evidence" that "completely refutes

[petitioner's] claim of self-defense." The jury convicted petitioner of assault.

   We granted certiorari to determine whether the State's use of Sylvia's statement violated the

Confrontation Clause.  
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II

The Sixth Amendment's Confrontation Clause provides that, "[i]n all criminal prosecutions, the

accused shall enjoy the right . . . to be confronted with the witnesses against him." We have held that

this bedrock procedural guarantee applies to both federal and state prosecutions.  Pointer v. Texas,

380 U.S. 400, 406 (1965).  As noted above, Roberts says that an unavailable witness's out-of-court

statement may be admitted so long as it has adequate indicia of reliability--i.e., falls within a "firmly

rooted hearsay exception" or bears "particularized guarantees of trustworthiness."  Petitioner argues

that this test strays from the original meaning of the Confrontation Clause and urges us to reconsider

it.

III

A

The text of the Confrontation Clause ... applies to "witnesses" against the accused -- in other

words, those who "bear testimony." "Testimony," in turn, is typically "[a] solemn declaration or

affirmation made for the purpose of establishing or proving some fact." An accuser who makes a

formal statement to government officers bears testimony in a sense that a person who makes a casual

remark to an acquaintance does not.  The constitutional text, like the history underlying the

common-law right of confrontation, thus reflects an especially acute concern with a specific type

of out-of-court statement.

Various formulations of this core class of "testimonial" statements exist: "ex parte in-court

testimony or its functional equivalent -- that is, material such as affidavits, custodial examinations,

prior testimony that the defendant was unable to cross-examine, or similar pretrial statements that

declarants would reasonably expect to be used prosecutorially," "extrajudicial statements . . .

contained in formalized testimonial materials, such as affidavits, depositions, prior testimony, or

confessions," [and] "statements that were made under circumstances which would lead an objective

witness reasonably to believe that the statement would be available for use at a later trial."  These

formulations all share a common nucleus and then define the Clause's coverage at various levels of

abstraction around it.  Regardless of the precise articulation, some statements qualify under any

definition--for example, ex parte testimony at a preliminary hearing.

Statements taken by police officers in the course of interrogations are also testimonial under

even a narrow standard. 

In sum,  even if the Sixth Amendment is not solely concerned with testimonial hearsay, that is

its primary object, and interrogations by law enforcement officers fall squarely within that class.

B

The historical record supports a second proposition: that the Framers would not have allowed

admission of testimonial statements of a witness who did not appear at trial unless he was

unavailable to testify, and the defendant had had a prior opportunity for cross-examination. The text
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of the Sixth Amendment does not suggest any open-ended exceptions from the confrontation

requirement to be developed by the courts.  Rather, the "right . . . to be confronted with the witnesses

against him," is most naturally read as a reference to the right of confrontation at common law,

admitting only those exceptions established at the time of the founding.   The common law in 1791

conditioned admissibility of an absent witness's examination on unavailability and a prior

opportunity to cross-examine. The Sixth Amendment therefore incorporates those limitations.

We do not read the historical sources to say that a prior opportunity to cross-examine was

merely a sufficient, rather than a necessary, condition for admissibility of testimonial statements.

They suggest that this requirement was dispositive, and not merely one of several ways to establish

reliability.  This is not to deny, as the Chief Justice notes, that "[t]here were always exceptions to

the general rule of exclusion" of hearsay evidence.  Several had become well established by 1791.

But there is scant evidence that exceptions were invoked to admit testimonial statements against the

accused in a criminal case, except for dying declarations].   Most of the hearsay exceptions covered

statements that by their nature were not testimonial -- for example, business records or statements

in furtherance of a conspiracy.  We do not infer from these that the Framers thought exceptions

would apply even to prior testimony. 

IV

Our case law has been largely consistent with these two principles.  Our leading early decision,

for example, involved a deceased witness's prior trial testimony.  Mattox v. United States, 156 U.S.

237 (1895).  In allowing the statement to be admitted, we relied on the fact that the defendant had

had, at the first trial, an adequate opportunity to confront the witness: "The substance of the

constitutional protection is preserved to the prisoner in the advantage he has once had of seeing the

witness face to face, and of subjecting him to the ordeal of a cross-examination. This, the law says,

he shall under no circumstances be deprived of . . . ." 

Our later cases conform to Mattox's holding that prior trial or preliminary hearing testimony

is admissible only if the defendant had an adequate opportunity to cross-examine.  Even where the

defendant had such an opportunity, we excluded the testimony where the government had not

established unavailability of the witness.  We similarly excluded accomplice confessions where the

defendant had no opportunity to cross-examine.  In contrast, we considered reliability factors beyond

prior opportunity for cross-examination when the hearsay statement at issue was not testimonial. 

 Even our recent cases, in their outcomes, hew closely to the traditional line.  Ohio v. Roberts,

448 U.S., at 67-70, admitted testimony from a preliminary hearing at which the defendant had

examined the witness.  Lilly v Virginia, supra, excluded testimonial statements that the defendant

had had no opportunity to test by cross-examination. And Bourjaily v. United States, 483 U.S. 171

(1987), admitted statements made unwittingly to an FBI informant after applying a more general test

that did not make prior cross-examination an indispensable requirement.

Lee v. Illinois, 476 U.S. 530 (1986), on which the State relies, is not to the contrary.  There, we
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rejected the State's attempt to admit an accomplice confession. The State had argued that the

confession was admissible because it "interlocked" with the defendant's.  We dealt with the

argument by rejecting its premise, holding that "when the discrepancies between the statements are

not insignificant, the codefendant's confession may not be admitted."  Respondent argues that "[t]he

logical inference of this statement is that when the discrepancies between the statements are

insignificant, then the codefendant's statement may be admitted."  But this is merely a possible

inference, not an inevitable one, and we do not draw it here. If Lee had meant authoritatively to

announce an exception -- previously unknown  to this Court's jurisprudence -- for interlocking

confessions, it would not have done so in such an oblique manner.  Our only precedent on

interlocking confessions had addressed the entirely different question whether a limiting instruction

cured prejudice to codefendants from admitting a defendant's own confession against him in a joint

trial.  

Our cases have thus remained faithful to the Framers' understanding:  Testimonial statements

of witnesses absent from trial have been admitted only where the declarant is unavailable, and only

where the defendant has had a prior opportunity to cross-examine.  

Finally, we reiterate that, when the declarant appears for cross-examination at trial, the

Confrontation Clause places no constraints at all on the use of his prior testimonial statements.   It

is therefore irrelevant that the reliability of some out-of-court statements "'cannot be replicated, even

if the declarant testifies to the same matters in court.'" The Clause does not bar admission of a

statement so long as the declarant is present at trial to  defend or explain it.  

The Clause also does not bar the use of testimonial statements for purposes other than

establishing the truth of the matter asserted.  See Tennessee v. Street, 471 U.S. 409 (1985).

V

Although the results of our decisions have generally been faithful to the original meaning of the

Confrontation Clause, the same cannot be said of our rationales.  Roberts conditions the

admissibility of all hearsay evidence on whether it falls under a "firmly rooted hearsay exception"

or bears "particularized guarantees of trustworthiness." This test departs from the historical

principles identified above in two respects.  First, it is too broad: It applies the same mode of

analysis whether or not the hearsay consists of ex parte testimony. This often results in close

constitutional scrutiny in cases that are far removed from the core concerns of the Clause.  At the

same time, however, the test is too narrow: It admits statements that do consist of ex parte testimony

upon a mere finding of reliability. This malleable standard often fails to protect against paradigmatic

confrontation violations.

Members of this Court and academics have suggested that we revise our doctrine to reflect more

accurately the original understanding of the Clause.   They offer two proposals: First, that we apply

the Confrontation Clause only to testimonial statements, leaving the remainder to regulation by
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hearsay law -- thus eliminating the overbreadth referred to above. Second, that we impose an

absolute bar to statements that are testimonial, absent a prior opportunity to cross-examine--thus

eliminating the excessive narrowness referred to above.

 In White v. Illinois, we considered the first proposal and rejected it.  502 U.S., at 352-353.

Although our analysis in this case casts doubt on that holding, we need not definitively resolve

whether it survives our decision today, because Sylvia Crawford's statement is testimonial under any

definition.  This case does, however, squarely implicate the second proposal.

A

Where testimonial statements are involved, we do not think the Framers meant to leave the Sixth

Amendment's protection to the vagaries of the rules of evidence, much less to amorphous notions

of "reliability."  Admitting statements deemed reliable by a judge is fundamentally at odds with the

right of confrontation. To be sure, the Clause's ultimate goal is to ensure reliability of evidence, but

it is a procedural rather than a substantive guarantee.  It commands, not that evidence be reliable,

but that reliability be assessed in a particular manner:  by testing in the crucible of cross-

examination. The Clause thus reflects a judgment, not only about the desirability of reliable evidence

(a point on which there could be little dissent), but about how reliability can best be determined. 

The Roberts test allows a jury to hear evidence, untested by the adversary process, based on a

mere judicial determination of reliability. It thus replaces the constitutionally prescribed method of

assessing reliability with a wholly foreign one.  In this respect, it is very different from exceptions

to the Confrontation Clause that make no claim to be a surrogate means of assessing reliability. For

example, the rule of forfeiture by wrongdoing (which we accept) extinguishes confrontation claims

on essentially equitable grounds; it does not purport to be an alternative means of determining

reliability. 

Dispensing with confrontation because testimony is obviously reliable is akin to dispensing with

jury trial because a defendant is obviously guilty.  This is not what the Sixth Amendment prescribes

.

B

The legacy of Roberts in other courts vindicates the Framers' wisdom in rejecting a general

reliability exception.  The framework is so unpredictable that it fails to provide meaningful

protection from even core confrontation violations.

The unpardonable vice of the Roberts test, however, is not its unpredictability, but its

demonstrated capacity to admit core testimonial statements that the Confrontation Clause plainly

meant to exclude.  Despite the plurality's speculation in Lilly, 527 U.S., at 137 that it was "highly

unlikely" that accomplice confessions implicating the accused could survive Roberts, courts

continue routinely to admit them.  One recent study found that, after Lilly , appellate courts admitted

accomplice statements to the authorities in 25 out of 70 cases -- more than one-third of the time.

Kirst, Appellate Court Answers to the Confrontation Questions in Lilly v. Virginia, 53 Syracuse L.
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Rev. 87, 105 (2003). 

     To add insult to injury, some of the courts that admit untested testimonial statements find

reliability in the very factors that make the statements testimonial. As noted earlier, one court relied

on the fact that the witness's statement was made to police while in custody on pending charges --

the theory being that this made the statement more clearly against penal interest and thus more

reliable.  Other courts routinely rely on the fact that a prior statement is given under oath in judicial

proceedings.   That inculpating statements are given in a testimonial setting is not an antidote to the

confrontation problem, but rather the trigger that makes the Clause's demands most urgent.  It is not

enough to point out that most of the usual safeguards of the adversary process attend the statement,

when the single safeguard missing is the one the Confrontation Clause demands.

C

Roberts' failings were on full display in the proceedings below.  Sylvia Crawford made her

statement while in police custody, herself a potential suspect in the case.  Indeed, she had been told

that whether she would be released "depend[ed] on how the investigation continues." In response

to often leading questions from police detectives, she implicated her husband in Lee's stabbing and

at least arguably undermined his self-defense claim.  Despite all this, the trial court admitted her

statement, listing several reasons why it was reliable. In its opinion reversing, the Court of Appeals

listed several other reasons why the statement was not reliable. Finally, the State Supreme Court

relied exclusively on the interlocking character of the statement and disregarded every other factor

the lower courts had considered.  The case is thus a self-contained demonstration of Roberts'

unpredictable and inconsistent application.

Each of the courts also made assumptions that cross-examination might well have undermined.

The trial court, for example, stated that Sylvia Crawford's statement was reliable because she was

an eyewitness with direct knowledge of the events.  But Sylvia at one point told the police that she

had "shut [her] eyes and . . . didn't really watch" part of the fight, and that she was "in shock."  The

trial court also buttressed its reliability finding by claiming that Sylvia was "being questioned by law

enforcement, and, thus, the [questioner] is . . . neutral to her and not someone who would be inclined

to advance her interests and shade her version of the truth unfavorably toward the defendant."  The

Framers would be astounded to learn that ex parte testimony could be admitted against a criminal

defendant because it was elicited by "neutral" government officers.  But even if the court's

assessment of the officer's motives was accurate, it says nothing about Sylvia's perception of her

situation.  Only cross-examination could reveal that.

We have no doubt that the courts below were acting in utmost good faith when they found

reliability. The Framers, however, would not have been content to indulge this assumption.  They

knew that judges, like other government officers, could not always be trusted to safeguard the rights

of the people.  They were loath to leave too much discretion in judicial hands.

Where nontestimonial hearsay is at issue, it is wholly consistent with the Framers' design to

afford the States flexibility in their development of hearsay law -- as does Roberts, and as would an
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approach that exempted such statements from Confrontation Clause scrutiny altogether.  Where

testimonial evidence is at issue, however, the Sixth Amendment demands what the common law

required: unavailability and a prior opportunity for cross-examination. We leave for another day any

effort to spell out a comprehensive definition of "testimonial." Whatever else the term covers, it

applies at a minimum to  prior testimony at a preliminary hearing, before a grand jury, or at a former

trial; and to police interrogations. These are the modern practices with closest kinship to the abuses

at which the Confrontation Clause was directed. 

In this case, the State admitted Sylvia's testimonial statement against petitioner, despite the fact

that he had no opportunity to cross-examine her.  That alone is sufficient to make out a violation of

the Sixth Amendment. Roberts notwithstanding, we decline to mine the record in search of indicia

of reliability.  Where testimonial statements are at issue, the only indicium of reliability sufficient

to satisfy constitutional demands is the one the Constitution actually prescribes: confrontation.

 


