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|. INTRODUCTION

Today’s media marketplace showcases the rapid development of the
new medium of the Internet, the consolidation of old, established mass
media, and the combination of the two. The merger of CBS and Viacom
represents the latest and biggest in a series of “old media’ combinations.
These consolidations would not have been possible without the
deregulatory turn in mass media policy that began with the Fowler
Commission in the Reagan ea and was codified in the
Telecommunications Act of 1996.

This deregulatory turn and the consolidations it has permitted have
led to a public debate about the Federal Communications Commission’s
(FCC's or Commission’s) role in industry structure. Starting with the
shared premise that the FCC is taking an increasingly market-facilitative
role, commentators have applauded or criticized the impact of that
approach on the mass media This Essay seeks to put the Commission’s
current structural approach in fuller perspective. It contends that instead of
taking a single, deregulatory course, the Commission is engaged in a
multipronged approach to structural regulation of the mass media. This
multivalent design has a deregulatory component, a regulatory
counterweight, and a spectrum policy aspect. The regulatory counterweight
in turn has two elements. One is explicit FCC rules that limit deregulation.
The other element is voluntary public interest commitments by the
regulated industries in response to FCC-articulated concerns. This Essay
identifies the hard questions that face both sides of the existing regulatory
debate and, having provided an aternative account of the FCC’s strategy,
also addresses the viability of the Commission’s multipronged approach
itself.

[I. THE FCC' SSTRUCTURAL REGULATIONS

The FCC operates under the extremely broad statutory mandate of
regulating broadcasting in the public interest, convenience, and necessity."
While the agency has imposed some direct content regulations from time to
time,” it has been primarily active in adopting structural regulations.” Over

1. See47U.S.C. 88303, 309(a) (Supp. I11 1997).

2. See, e.g., Editorializing by Brdcst. Licensees, Report of the Commission, 13 F.C.C.
1246, 1258 (1949) (adopting the now repudiated fairness doctrine for broadcasters); New
Indecency Enforcement Standards to be Applied to All Brdcst. & Amateur Radio Licensees,
Public Notice, 2 F.C.C.R. 2726, 62 Rad. Reg.2d (P & F) 1218 (1987); Enforcement of
Prohibitions Against Brdcst. Indecency in 18 U.S.C.A. § 1464, Memorandum Opinion and
Order, 10 F.C.C.R. 10,558, 78 Rad. Reg.2d (P & F) 1290 (1995) (adopting regulations
prohibiting the broadcast of indecency during daytime hours). The Commission’s forays
into direct content regulation have sparked strong criticism, on both constitutional and
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its regulatory history, the Commission has endorsed ownership prohibitions
both within and across traditionally distinct media.

Within broadcasting, for example, the FCC adopted loca
anticoncentration rules limiting multiple station ownership in individua
markets' and national multiple ownership rules limiting the total number of
stations allowed for any single entity.” The Commission aso adopted a

policy grounds. For powerful indictments of the Commission’s content regulations in
practice, see THOMAS G. KRATTENMAKER & LUCASA. POWE, JR., REGULATING BROADCAST
PROGRAMMING 103-174, 237-275 (1994); Lucas A. POWE, JR., AMERICAN BROADCASTING
AND THE FIRST AMENDMENT (1987).

3. “Structural regulations’ as used here refers to rules calculated to diversify control
over and enhance competition in the mass media industry. Prime examples, as will be
discussed in text, are limitations on consolidated ownership. This Essay does not discuss the
Commission’s behavioral regulations designed to enhance competition. See, e.g., Review of
the Prime Time Access Rule, Section 73.658(k) of the Comm’'n’s Rule, Report and Order,
11 F.C.C.R. 546, 78 Rad. Reg.2d (P & F) 1468 (1995) (describing PTAR in the context of
repealing rule); 47 C.F.R. § 73.659 (1994) (financial interest and syndication—"fin-syn"—
rule), repealed by Review of Syndication and Financial Interest Rules, Sections 73.659-
73.663 of the Comm’n’s Rules, Report and Order, 10 F.C.C.R. 12,165 (1995).

4. For a short history of the FCC's broadcast ownership rules, see Review of the
Comm’n’s Regulations Governing TV Brdcst., Further Notice of Proposed Rulemaking, 10
F.C.C.R. 3524, 3526-29, 17 Comm. Reg. (P & F) 2005 (1995). The FCC's one-to-a-market
rule prohibited the common ownership of aradio and a television station serving substantial
areas in common. See 47 C.F.R. § 73.3555(c) (1996); see also Multiple Ownership of
Standard, FM and TV Brdcst. Stations, 45 F.C.C. 1467 (1964) (adopting the rule);
Amendment of Sections 73.35, 73.240 & 73.636 of the Comm'n's Rules Relating to
Multiple Ownership of Standard, FM & TV Brdcst. Stations, Memorandum Opinion and
Order, 28 F.C.C.2d 662, 21 Rad. Reg.2d (P & F) 1551 (1971) (permitting AM-FM
combinations and adopting case-by-case review for UHF-radio combinations). The
Commission amended the rule in 1989 to clarify that it would “look favorably” on waiver
requests in the top 25 markets so long as the merger involved a failed station or left 30
independently owned broadcast voices. See 1998 Biennial Regulatory Review—Review of
the Comm’'n’s Brdcst. Ownership Rules and Other Rules Adopted Pursuant to Section 202
of the Telecomms. Act of 1996, Notice of Inquiry, 13 F.C.C.R. 11,276, para. 9 (1998)
[hereinafter Biennial Regulatory Review NOI]. The Telecommunications Act in section
202(d) directed the Commission to extend its presumptive waiver policy to the top 50
television markets if it finds that doing so would be in the public interest. See id. The
Commission’s television duopoly rule traditionally prohibited licensees with overlapping
Grade B signa contours from owning more than one station. See 47 C.F.R. § 73.3555(b)
(1994).

5. Since 1953, the FCC has had a series of multiple ownership rules. See Amendment
of Sections 3.35, 3.240, & 3.636 of Rules and Regulations of Multiple Ownership of AM,
FM, and TV Brdcst. Stations, Report & Order, 18 F.C.C. 288, 291 (1953). Until 1985, the
“seven-seven-seven” rule prohibited a broadcaster from owning more than seven AM, FM,
and television stations nationally. The Commission subsequently revised its multiple
ownership rules—extending the radio and television limits to 12 stationsin each service. See
Amendment to Sections 73.3555 of the Comm’n’s Rules Relating to Multiple Ownership of
AM, FM, and TV Brdcst. Stations, Report and Order (Proceedings Terminated), 100
F.C.C.2d 17, 56 Rad. Reg.2d (P & F) 859 (1984) (stating that the number of commonly
owned television stations could go up to 14 if at least two of the stations were minority
controlled or small businesses). Immediately prior to the elimination of al national
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broadcast licensing approach in which comparative hearings among
mutually exclusive broadcast license applicants would be resolved by
reference, among other things, to the diversity in the various applicants
ownership of other mediainterests.”

In a paralel to its structura regulations for broadcasting, the FCC
also adopted horizontal ownership restrictions in the cable context. As a
result of its findings of increasing cable concentration in 1990° and
pursuant to the requirements of the Telecommunications Act of 1996 (1996
Act),’ the Commission adopted rules prohibiting any one entity from
having an attributable interest in cable systems reaching more than thirty
percent of cable homes passed nationwide.’

The Commission justified these ownership-regarding regulations as
principaly designed to prevent concentration, enhance competition, and
promote diversity of voices.” On the Commission’s view, diversity of

numerical limits on radio station ownership by the Telecommunications Act of 1996, the
FCC had adopted an 18 AM-18 FM rule (with the limit increasing to 20 after 1994). As for
television, the numerical cap on ownership was supplemented by the Commission's
adoption of anational cap on audience reach of 25%. See Amendment of Section 73.3555 of
the Comm’n’s Rules Relating to Multiple Ownership of AM, FM, and TV Brdcst. Stations,
Memorandum Opinion and Order, 100 F.C.C.2d 74, 57 Rad. Reg.2d (P & F) 966 (1985)
(12-12-12 Reconsideration). The Telecommunications Act of 1996 eliminated the numerical
limits on television station ownership but retained the national audience cap (although
increasing it to 35% of the national audience). See Telcommunications Act of 1996, Pub. L.
No. 104-104 § 202(c).

6. See Policy Statement on Comparative Brdcst. Hearings, Public Notice, 1 F.C.C.2d
393, 5 Rad. Reg.2d (P & F) 1901 (1965). The Commission has now replaced its
comparative licensing process with an auction approach. See 47 C.F.R. 88 73.5000-73.5009
(1998). This change came in response to: (1) the D.C. Circuit’s opinions in Bechtel v. FCC,
957 F.2d 873 (D.C. Cir. 1992); Bechtel v. FCC, 10 F.3d 875 (D.C. Cir. 1993), which
rejected one of the central factors under the FCC's traditional comparative licensing
approach; (2) the Telecommunications Act of 1996 (47 U.S.C. 88 309(j)) (Supp. Il 1997));
and (3) the competitive bidding authority granted the Commission for commercial broadcast
licenses by the Balanced Budget Act of 1997, Pub. L. No. 105-33, 111 Stat. 251 (1997). See
also infra note 17.

7. See Competition, Rate Deregulation & the Comm’'n’s Policies Relating to the
Provision of Cable TV Serv., 5 F.C.C.R. 4962, 5004, 5006, 67 Rad. Reg.2d (P & F) 1771
(1990).

8. See Telecommunications Act of 1996, Pub. L. No. 104-104 § 613(f).

9. See Implementation of Sections 11 and 13 of the Cable TV Consumer Protection &
Competition Act of 1992, Second Report and Order, 8 F.C.C.R. 8565, 8576-77, 73 Rad.
Reg. 2d (P & F) 1401 (1993). The Commission has stayed the effective date of its horizontal
ownership rules pending a judicial decision regarding the constitutionality of section
613(f)(1)(a) of the Communications Act. See Implementation of Section 11(c) of the Cable
TV Consumer Protection & Competition Act of 1992, Order on Reconsideration, 2000 WL
35776 (Jan. 19, 2000) (describing history of stay and holding that the horizontal ownership
rules will become effective upon the issuance of a decision upholding the statute and that
affected parties must come into compliance 180 days after the issuance of the decision).

10. See, eg., Biennial Regulatory Review NOI, 13 F.C.C.R. 11,276, para. 4 (1998);



LEVI.DOC 04/04/00 4:58 PM

Number 3] LILI LEVI 585

outletsis in the public interest both because it will prevent the creation and
exercise of market power and because it is likely to lead to a diversity of
content and views.

The agency aso has a history of cross-ownership limitations across
industries—restricting or prohibiting common ownership of broadcast
networks and cable companies, cable systems and broadcast stations,”
telephone and cable,” and newspapers and broadcast stations.™

Genesee Radio Corp., Flint, MI, 5 F.C.C. 183 (1938) (first applying loca ownership
restrictions to radio and emphasizing intention to promote competition in both the economic
marketplace and the marketplace of ideas); Revision of Radio Rules & Policies, Report and
Order, 7 F.C.C.R. 2755, 70 Rad. Reg.2d 903 (1992).

11. See Amendment of Part 74 of the Comm'n's Rules & Regulations Relative to
Community Antenna TV Sys., Second Report and Order, 23 F.C.C.2d 816, 19 Rad. Reg.2d
(P & F) 1775 (1970). The FCC relaxed the network-cable cross-ownership restrictions
substantially in 1992 and the 1996 Telecommunications Act eliminated the network cross-
ownership rule in section 202(f). See 47 C.F.R. § 76.501 (b)(1)-(ii) (1993); Biennial
Regulatory Review NOI, 13 F.C.C.R. 11,276, para. 45 (1998); Implementation of Sections
202(f), 202(i), and 301(i) of the Telecomms. Act of 1996, Order, 11 F.C.C.R. 15,115, 2
Comm. Reg. 293 (1996).

12. See 47 C.F.R. 8 76.501(a) (FCC rule prohibiting the cross-ownership of a cable
system and broadcast station in the same local market). The rule was adopted in 1970 to
further diversity in local mass communications media. See Biennial Regulatory Review NOI,
13 F.C.C.R. 11,276, para. 44 (1998). While the Telecommunications Act of 1996 repealed
the statutory broadcast-cable cross-ownership restrictions in section 202(i), it did not
eliminate the FCC's cross-ownership rules. The agency’s cable/television cross-ownership
rule is currently under consideration in the agency’s biennial ownership review. See id. at
paras. 43-52.

13. See Applications of Tel. Co. for Section 214 Certificates for Channel Facilities
Furnished to Affiliated Community Antenna TV Sys., Final Report and Order, 21 F.C.C.2d
307, 18 Rad. Reg.2d 1549, recons. granted in part, 22 F.C.C.2d 746 (1970), aff'd sub nom.
Genera Ted. Co. of the SW. v. United States, 449 F.2d 846 (5th Cir. 1971);
Communications Act of 1934, 47 U.S.C. § 533(b) (Supp. 1l 1997) (1984 Cable Act); see
also Telephone Co.-Cable TV Cross-ownership Rules, Sections 63.54-63.58, Notice of
Inquiry, 2 F.C.C.R. 5092 (1987) (reviewing cable-telco cross-ownership rules). The
Telecommunications Act of 1996 repealed the cross-ownership restrictions of prior cable
acts and permitted telephone companies to provide video services. See 47 U.S.C. § 571
(Supp. 111 1997). The new statute also explicitly stated that franchising authorities may not
restrict cable provision of telecommunications services. Seeid. § 254.

14. See 47 C.F.R. § 73.3555(€) (1998); Multiple Ownership Second Report and Order,
50 F.C.C.2d 1046, 32 Rad. Reg.2d (P & F) 54 (1975) (adopting newspaper-broadcast station
cross-ownership prohibition), aff'd sub nom. FCC v. National Citizens Comm. for Brdcst.,
436 U.S. 775 (1978). The newspaper/broadcast cross-ownership rules are currently under
consideration in the FCC's biennial review of its ownership rules. See Biennial Regulatory
Review NOI, 13 F.C.C.R. 11,276, at paras. 28-42 (1998); see also Bill McConnell, FCC
Leans Toward CBSUPN, BrbDcsT. & CaBLE, Dec. 13, 1999, at 4 (noting that the
Commission’s intent on the question is still unclear; that the Democratic Commissioners
“apparently do not want to cross the White House and public advocacy groups, both
vehemently opposed to |etting more newspapers own stations in their markets;” and that the
Biennial Review report may ask for more time to consider the issue in order to forestall a
legal challenge by the newspaper industry).
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However, starting even before the passage of the 1996 Act, but
certainly since then, the Commission has taken what appears to be a
deregulatory turn inits structural regulations.

Regarding licensing, the 1996 Act extended broadcast license terms”
and effectively eiminated the Commission’s substantive comparative
renewal process.”® In lieu of comparative hearings, the Balanced Budget
Act of 1997 amended the Communications Act to authorize the FCC to use
competitive bidding procedures to resolve most initial licensing
proceedings involving mutually exclusive applications for commercial
broadcast licenses."

As for broadcast ownership regulations, the deregulatory trend
commenced in the 1980s. Industry arguments persuaded both Congress and
the FCC that the relevant market for purposes of electronic media was the
local market and that there would be no particular economic harms from
allowing geographically dispersed radio and television stations to be owned
by the same owners.”® Accordingly, the Commission has made step-by-step
upward adjustments to its national multiple ownership rules. Now, courtesy
of the 1996 Act, there are no numerical limits on the number of radio

15. The Act authorized the Commission to change broadcast license terms for radio and
television from seven and five years respectively to aterm not to exceed eight years for both
services. See Telecommunications Act of 1996, Pub. L. No. 104-104, § 203, 110 Stat. 56
(codified at 47 U.S.C. § 307(c) (Supp. |11 1997)); see also Implementation of Section 203 of
the Telecomms. Act of 1996, Report and Order, 12 F.C.C.R. 1720, 6 Comm. Reg. (P & F)
23 (1997).

16. The Act eliminated comparative hearings for al renewal applications after May 1,
1995 and replaced the traditional process with a new two-step procedure. See
Implementation of Sections 204(a) and 204 (c) of the Telecomms. Act of 1996 (Brdcst.
License Renewa Procedures), Order, 11 F.C.C.R. 6363, 2 Comm. Reg. (P & F) 1238
(1996) [hereinafter Broadcast License Renewal Procedures]; 47 U.S.C. § 309(k) (Supp. 111
1997); 47 U.S.C. § 309(d) (Supp. Il 1997). Now, the FCC must renew an incumbent’s
license if it finds that the licensee has served the public interest, convenience, and necessity;
has not been found to be in serious violation of the Commission’s rules; and has not
engaged in a pattern of abuse of the Commission’s rules or the Communications Act. See
Broadcast License Renewal Procedures, 11 F.C.C.R. 6363, at paras. 3-5, 2 Comm. Reg. (P
& F) 1238 (1996).

17. See Baanced Budget Act of 1997, Pub. L. No. 105-33, 111 Stat. 251 (1997);
Communications Act of 1934, 47 U.S.C. § 309(j) (Supp. Il 1997); Implementation of
Section 309(j) of the Comm. Act—Competitive Bidding for Commercial Brdcst. and
Instructional TV Fixed Serv. Licenses, First Report and Order, 13 F.C.C.R. 15,920, 13
Comm. Reg. (P & F) 279 (1998); FCC Adopts Auction Procedures for Commercial
Broadcast Licenses, Mass Media Action, Aug. 7, 1998, available at (visited Mar. 25, 2000)
<http://www.fcc.gov/BureausMass Media/ News Releases/1998/nrmm8025.txt>.

18. See supra note 5 (citing to FCC decisions relaxing national multiple ownership
rules).
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stations a single entity can own across the country.” That has enabled
recent development of extremely large radio station groups.”

On the local front, the 1996 Act had aready relaxed radio multiple
ownership rules even in local markets depending on the size of the market
and the number of other media voices.” The Commission had been issuing
waivers of its “one-to-amarket” and “duopoly” rules in the television
context.” In August 1999, the Commission further revised its local

19. Seeid. However, the Act adopted a national audience cap of 35% for any single
owner of multiple television stations—subject to biennia review by the Commission. See
Telecommunications Act of 1996, Pub. L. No. 104-104 § 202(h); see also Biennial
Regulatory Review NOI, 13 F.C.C.R. 11,276, paras. 14-16 (1998). Recently, the
Commission’s revision of its national television ownership rule has made clear that owners
of a television station with an attributable interest in another television station (or that
operate a satellite station) in the same market would not have to include the audience reach
of those outlets in determining their compliance with the 35% national audience reach cap.
See Broadcast TV Nat'| Ownership Rules, Report and Order, 17 Comm. Reg. (P & F) 59
(1999). The Commission took the position that including the audience reach of those other
stations would be tantamount to double-counting the audience. Seeid. at paras. 1, 10-14, 28.
However, station owners with attributable interests in other stations in separate markets
(including time-brokered LMASs and satellite stations) would have to count the audience of
those stations as part of their national aggregate audience.

20. For example, Clear Channel Communications was recently reported as owning 867
radio stations reaching an aggregate 110 million listeners (in addition to 19 television
stations). See J.C. Conklin, Clear Channel Sells Sations to Quell Antitrust Concerns, WALL
St. J,, Mar. 7, 2000, at B14 (reporting on Clear Channel’s sale of 72 stations in 27 markets
to 13 buyers); Leslie P. Norton, Fading Sgnal? After Nine Years of Stunning Growth, Clear
Channel May Be Facing Satic, BARRON'S, Mar. 6, 2000, at 31; see also Elizabeth A.
Rathbun, Count’ em: 830, BRDCsST. & CaABLE, Oct. 11, 1999, at 12. Infinity Broadcasting,
having purchased 18 Clear Channel stations in major markets, is now reported to have 178
stations nationwide. See id.; see also John M. Higgins & Steve McClellan, Ambitious
Liaisons, BRDCST. & CABLE, Feb. 14, 2000, at 28.

21. See supra note 4. The Telecommunications Act of 1996 established that in markets
with 14 or fewer radio stations, a single owner may acquire up to five stations, so long as ho
more than three are in the same service (AM or FM). The permitted combinations may not
constitute more than 50% of the radio stations in a given market. In markets with 15 to 29
radio stations, a single entity may own six stations, so long as no more than four are in the
same service. In larger markets—with 30 to 43 radio stations—a single entity may own
seven stations, with no more than four in the same service. And in the largest markets—with
over 44 radio stations—a single owner can own up to eight stations, with up to five in the
same service. See Telecommunications Act of 1996, Pub. L. No. 104-104 § 202(b).

22. For example, the FCC waived the one-to-a-market rule in the top 25 markets if after
the combination, there remained at least 30 separately owned radio and television stationsin
the market. See 47 CFR § 73.3555 note 7(1) (1998). The Commission waived both
application of the duopoly rule in specific cases and generally relaxed its rules in particular
markets. See, e.g., Liability of Channel 33, Inc., Memorandum Opinion and Order, 7
F.C.C.R. 7917, 71 Rad. Reg.2d (P & F) 1207 (1992); Revision of Radio Rules & Policies,
Report and Order, 7 F.C.C.R. 2755, 70 Rad. Reg.2d (P & F) 903 (1992); Broadcast TV
Nat'l Ownership Rules, Notice of Proposed Rulemaking, 11 F.C.C.R. 19,949 (1996); see
also Review of the Comm’'n’s Regulations Governing TV Brdcst., Report and Order, 14
F.C.C.R. 12,903, 17 Comm. Reg. (P & F) 1 (1999) [hereinafter Report and Order on Local
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television ownership rules in order to reflect changes in the media
marketplace.” It relaxed the television duopoly rule—under which one
entity could not own two television stations with Grade B signal contour
overlap.” It also radically modified the one-to-a-market rule, under which

Broadcast Ownership] (describing—while criticizing—waiver approach previously
employed by the Commission).

23. See Report and Order on Local Broadcast Ownership, 14 F.C.C.R. 12,903, 17
Comm. Reg. (P& F) 1(1999).

24. Seeid. The agency modified the existing duopoly rule as follows. First, it narrowed
the geographic scope of the rule by shifting from the current “Grade B contour overlap”
standard to a “DMA” test. Thus, a single owner may now own two television stations even
if they have Grade B contour signal overlap, so long as they are considered to be in separate
Nielsen Designated Market Areas. The Commission chose the DMA test “based on [its]
belief that, compared to the current Grade B signal contour standard, DMAs are a better
measure of actual television viewing patterns, and thus serve as a good measure of the
economic marketplace in which broadcasters, program suppliers, and advertisers buy and
sell their services and products.” Id. at para. 47. The Commission made clear, however, that
although the modified rule switched focus to the DMA, the rule was not intended to prohibit
the common ownership of two stations in the same DMA if their Grade B contours do not
overlap. (That type of common ownership was permitted under the traditional duopoly
rule.). Seeid. at para. 53.

Having thus shifted focus from signal overlap to a market area standard, the
Commission then further modified the duopoly rule to permit common ownership of two
television stations within the same DMA so long as eight independently owned and
operating commercial and noncommercia television stations will remain in the DMA
postmerger, and at least one of the stations is not among the top four-ranked stations in the
market, based on audience share, as measured by Nielsen or by any comparable professional
and accepted rating service, at the time the application isfiled. Seeid. at para. 51. Thus, two
stations could not be commonly owned if one of them is in the top four of the local station
rankings and fewer than eight independent stations would be Ieft operating in the market
after the two stations' ownership was consolidated. The Commission characterized this
change as a “measured relaxation of the television duopoly rule, particularly in the larger
television markets,” designed to “allow weaker television stations in the market to combine,
either with each other or with a larger station, thereby preserving and strengthening these
stations and improving their ability to compete” and allowing licensees “to take advantage
of efficiencies and cost savings that can benefit the public, such as in alowing the stations
to provide more local programming.” Id. at para. 65.

The Commission took the position that:

The “top four ranked station” component of this standard is designed to ensure

that the largest stations in the market do not combine and create potential
competition concerns. These stations generally have a large share of the audience
and advertising market in their area, and requiring them to operate independently
will promote competition. In addition, our analysis has indicated that the top four-
ranked stations in each market generally have a local newscast, whereas lower-
ranked stations often do not have significant local news programming, given the
costs involved. Permitting mergers among these two categories of stations, but not
among the top four-ranked stations, will consequently pose less concern over
diversity of viewpoints in local news presentation, which is at the heart of our
diversity goal. Indeed, by alowing mergers between large and small stations, this
prong of our new rule responds to those broadcasters who argued that the best way
to improve the ability of small stations to compete is to allow them to combine
with the largest stations in the market. According to these broadcasters, large
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one entity could not own radio and VHF TV stations in the same market.”
In place of the old rules, the Commission adopted minimum “voice count”

stations are better positioned to provide the financial and other assistance required
by many small stations to improve their technical facilities and programming to
allow them to compete more effectively in the market.

Id. at para. 66.

Although expressing its preference to operate in this area by bright-line rule rather
than waiver, the Commission neverthel ess adopted three waiver policies in this rulemaking.
It modified its rules to permit common ownership of two television stations in the same
market where a same-market licensee is the only reasonably available buyer and the station
purchased is a “failled” or “failing” station, or when applicants can show that the
combination will result in the construction of a previously unbuilt station. The Commission
defined failed stations as those either not broadcasting for at least four months prior to the
walver application or involved in involuntary bankruptcy or insolvency proceedings. It
defined failing stations as stations having a low audience share and financially struggling
during the previous several years. See id. at paras. 73-77 (failed stations), 78-81 (failing
stations), 83-87 (unbuilt stations).

Finaly, the Commission addressed the treatment of existing local marketing
agreements (LMAS) pursuant to which a station will contract to have another station in the
market control its programming for parts of the broadcast day. (The issue arose because of
the Commission’s recent decision to attribute time brokerage of another television station to
the parties to the transaction for purposes of assessing compliance with the broadcast
ownership rules—so long as both stations are in the same market and the amount of time
brokered is more than 15% of the brokered station’s broadcast week. See infra note 81).
While the agency stated that many existing LMASsS will meet its new television duopoly
rules, it acknowledged that some would not. Accordingly, the Commission grandfathered
LMAs in existence since before November 5, 1996 for an initia time of five years. Such
grandfathered combinations would be subject to FCC review on a case-by-case basis as part
of the Commission’s 2004 biennial review process. LMA transactions entered into after
November 5, 1996 are given two years from the date of the adoption of the Commission’s
Report and Order to come into compliance with the agency’ s rules.

25. See Report and Order on Local Broadcast Ownership, 14 F.C.C.R. 12,903, 17
Comm. Reg. (P & F) 1 (1999). The Commission’'s modifications of the radio-television
cross-ownership rule (the “one-to-a-market” rule) permit a party who owns a television
station (or more than one in a market if allowed under the new duopoly policy) to own any
of the following radio station combinations in the same market: () up to six radio stations
(any combination of AM or FM stations to the extent permitted under the local radio
ownership rules) in any market where at least 20 independent voices would remain after the
merger; (b) up to four radio stations in any market where at least 10 independent voices
would remain post-merger; and (c) one radio station (AM or FM) notwithstanding the
number of independent voices in the market. Seeid. at para. 100. Thus, combinations of two
television stations and one radio station would be permitted regardless of the independent
voices in the market. In markets where the revised rule would allow one entity to own eight
stations—two television stations and six radio stations—the entity would be permitted to
own one television station and seven radio stations. Seeid.

The Commission’s definition of “independent voices’ for purposes of applying the
new cross-ownership provision includes: (1) al independently owned, full-power,
operational commercial an noncommercia television stations licensed to a community in
the DMA in which the television station at issue is located; (2) all such radio stations
licensed to or with a reportable share in the radio metro market; (3) daily newspapers
published in the DMA with circulation exceeding five percent in the DMA; and (4) wired
cable services (counted as a single voice), provided that cable service is generaly available
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floorsin local markets—the only exception to which is a broadcast owner’s
offer to buy a failing or failed station in the market.”® The Commission’s
rationale for this move was that a*“rule based on the number of independent
voices more accurately reflects the actual level of diversity and competition
in the market.””

In sum, the FCC's recent relaxation of its ownership rules has been
designed to provide clear, “bright line” tests—"commonsense rules that
recognize the dramatic changes[in] . . . the media marketplace” —in order
to “provide broadcasters with flexibility to seize opportunities and compete
in this increasingly dynamic media marketplace . . . [and] help preserve
free local broadcast service.””

The Commission is still engaged in abiennial review of its remaining
ownership rules, pursuant to its statutory mandate. That pending
proceeding will address, inter alia, whether the agency should relax its
newspaper/broadcast cross-ownership policy and increase its broadcast
audience reach cap.® And, of particular sdience to the current

inthe DMA.

In aparalel to one of the waivers in the duopoly context, the radio-television cross-
ownership rule allows waivers where one station is a failed station. It thus eliminates the
five-factor case-by-case waiver standard under which it had operating recently. See id. at
para. 101.

The Commission provided the following rationale for its one-to-amarket rule
modification:

We believe that the revised rule reflects the changes in the local broadcast media
marketplace. The relaxed rule recognizes the growth in the number and types of
media outlets, the clustering of cable systems in mgor population centers, the
efficiencies inherent in joint ownership and operation of both television and radio
stations in the same market, as well as the public service benefits that can be
obtained from joint operation. . . .

The new three-part rule also ensures the application of a clear, reasoned
standard. . . . This minimizes the burdens involved in complying with and
enforcing our rules. It also promotes greater consistency in our decision-making.

Id. at para. 102-03.

26. Seediscussion supra notes 24-25.

27. Report and Order on Local Broadcast Ownership, 14 F.C.C.R. 12,903, para. 107,
17 Comm. Reg. (P & F) 1 (1999).

28. Id. app. ¢ at 1981-82 (Chairman William E. Kennard, Remarks at the August 5,
1999 Meeting on Broadcast Ownership Items).

29. See Biennial Regulatory Review NOI, 13 F.C.C.R. 11,276 (1998). As for the
audience cap, a relaxation of that rule is not expected, despite strong network pressure. See
McConnell, supra note 14, at 4; see also Paige Albiniak, D.C. Counsels Patience:
Broadcasters Point to Pace of Internet Competition in Arguing for Speed, BRDCST. &
CABLE, Jan. 31, 2000, at 16. Industry press accounts attribute this to Chairman Kennard's
reluctance “to add fuel to what he views as more diversity-killing consolidation” and to the
fact that the industry itself if split on the issue of the cap (with independently-owned
affiliates fearing that additional network-owned stations would reduce the independent
affiliates’ compensation for airing network programming). McConnell, supra note 14, at 4.
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CBS/Viacom merger proposa,” the Commission’s biennial review is
considering revision of the remaining dual network prohibition.* In
addition, there will be a de facto deregulatory effect if the Commission
accedes to broadcast parties requests for extensions of time to comply with
ownership rules.”

With regard to cable horizontal ownership rules, the Commission did
not explicitly change the limit from the current rate of 30%. However, in a
recent rule, the agency changed the method by which the horizontal
ownership cap is to be calculated. Because the new rule focuses only on a

At least one of the networks has argued that the ownership cap must be lifted to at least 49%
if the television network business is to remain viable. See Joe Schlosser, King Joins the CBS
Court, BRDCST. & CABLE, Nov. 22, 1999, at 10 (quoting Mel Karmazin of CBS); see also
The Viacom Vision, BRDCST. & CABLE, Nov. 15, 1999, at 28.

30. Seediscussion infra text accompanying notes 52-60.

31. SeeBiennial Regulatory Review NOI, 13 F.C.C.R. 11,276, para. 24 (1998). Prior to
the Telecommunications Act, the Commission generally prohibited a party from affiliating
with a organization with more than one network. See id. Although the Telecommunications
Act of 1996 eliminated the total ban on dual network ownership, it nevertheless prohibited
entities that were networks on the date of enactment of the Telecommunications Act of
1996—CBS, ABC, NBC, and Fox—from merging with one another or acquiring UPN or
WB. Seeid. at para. 24; Implementation of Sections 202(c)(1) and 202(e) of the Telecomms.
Act of 1996 (Nat'| Brdcst. TV Ownership & Dual Network Operations), Order, 11 F.C.C.R.
12,374 (1996); see also Bill McConnell, Dereg Fatigue: |s This the End of Consolidation as
We Know [t?, BRDCST. & CABLE, Feb. 14, 2000, at 30.

32. For example, CBS has asked the Commission to give it a two-year extension to
dispose of properties that would put the network above the national ownership cap and to
sell itsinterest in UPN after its merger with Viacom. See Schlosser, supra note 29, at 10; see
also Bill McConnell, Small Cable Group, Belo Fight CBSViacom Pact, BRDCST. & CABLE,
Jan. 17, 2000, at 34 (describing Belo's complaint about extension request on the ground that
it would be inconsistent with localism policy and network-affiliate relationships).

33. See Cable Television Consumer Protection and Competition Act of 1992:
Horizontal Ownership Limits, 64 Fed. Reg. 67,198 (1999); see also Implementation of
Section 11(c) of the Cable TV Consumer Protection & Competition Act of 1992, Third
Report and Order, 17 Comm. Reg. (P & F) 1158 (1999) [hereinafter Cable Horizontal
Ownership Third Report and Order]. Under the previous rule, the 30% limit on cable
horizontal ownership compared the total number of homes a cable operator was capable of
serving with the total number of homes nationwide that could be served by al cable
systems. The new rule amends both aspects of that calculation. First, with respect to the
numerator of the equation, the traditional calculation method used the “cable homes passed”
model and assessed only the cable market itself. The new rule—designed to measure the
cable operator’'s market power more accurately—changes that standard to focus on the
number of subscribers actually served by a cable operator. (At the request of consumer
advocates, the Commission has recently asked for public comment on the new audience
reach measurement method. See Bill McConnell & Paige Albiniak, Washington Watch,
BRDCST. & CABLE, Jan. 31, 2000, at 18). Second, as for the denominator, in order better to
recognize competition from satellite providers and others, th